Queendand Competition Authority Draft Undertaking — Preamble

1. PREAMBLE

(@

()

(©)

@

(€)

Queendand Rail (“QR”) has developed this Undertaking to provide a framework to
manage negotiations with Third Party Operators for Access to Rail Infrastructure for the
purpose of operating Train Services.

This Undertaking is a voluntary Undertaking as provided for in Section 136 of the
Queensland Competition Authority Act 1997. The intent of the Undertaking is to:

() ensurethat Access negotiations are conducted expeditiously on a commercial basis
between QR and Third Party Operators,

(i)  provide a mechanism for the exchange of information between QR and Third Party
Operators necessary to facilitate the negotiation process;

(i)  establish pricing principles to be employed by QR in negotiating Access and which
provide guidance in the resolution of a pricing dispute;

(iv) ensurethat Accessis negotiated in a competitively neutral environment;

(v) outline the interface considerations to be addressed for Third Party Operators to
obtain and maintain Access;

(vi) outline the principles to be incorporated in an Access Agreement; and

(vii) provide for a binding dispute resolution process to apply during negotiations for
Access.

This Undertaking will be consistently applied to Access Applications where those
applications are within the scope of this Undertaking as set out in Part 2.

For the purpose of assisting in the interpretation of this Undertaking, an Explanatory
Guide is provided. The Explanatory Guide should not be relied upon as a complete and
legally binding summary of the provisions of the Undertaking but should be referred to
where the intent of arelevant provision of the Undertaking is not clear on itsface. Tothe
extent that there is any inconsistency between the Undertaking and the Explanatory
Guide, the provisions of the Undertaking will prevail.

For further information on the negotiation of Access in accordance with the provisions of
this Undertaking, contact:

Manager Business Development
Network Access

Queendand Rail

21st Floor, 127 Creek Street
Brishane QId 4000

Phone: (07) 3235 3144
Fax: (07) 32353930

QCA’s Position No discussion

The QCA acceptsthe Preamblein Part 1 of the Draft Undertaking.
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2.  SCOPE AND ADMINISTRATION OF UNDERTAKING

2.1 Scope

(@

()

(©)

@)

This Undertaking provides for the negotiation of Access required for the operation of
Train Services by Third Party Operators over the Track, with details of the specified
Train Services and the sections of Track defined during the Access negotiations. Access
will include, in addition to access to the Track, the benefit of other Rail Infrastructure
services essential to the use of the Track such as signalling, train control and associated
communications and, if the Train Services require electric energy for traction, the
provision of such electric energy. Paragraph 4.1.1(b) sets out the exception to this and
identifies when negotiations for access to certain Rail Infrastructure is not subject to this
Undertaking.

QCA’s Position FD, 107-13; DD, 145-156

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided paras4.1.1 (a) and (b) of the Draft Undertaking
areamended asindicated below.

This Undertaking does not cover the provison of Above Rail Services. Third Party
Operators shal be responsible for the provision of any such Above Rail Services required
for the operation of their Train Services.

QCA'’s Position FD, 50; DD, 59-60

The QCA acceptsthis paragraph of the Draft Undertaking.

This Undertaking is not applicable to the negotiation of Access to Rail Infrastructure for
the purpose of operating Train Services that are used for transportation between
Queendand and another state and that utilise Standard Gauge Track and Standard Gauge
Rollingstock (“Interstate Train Services’). Third Party Operators may negotiate Access
for the operation of Interstate Train Services in accordance with the relevant access
regime.

QCA'’s Position FD, 50; DD, 59-60

The QCA acceptsthis paragraph of the Draft Undertaking.

Where the land upon which the Rail Infrastructure is situated is not owned by QR or
subleased by QR from Queendand Transport and QR does not, through its arrangements
with the owners of the land or pursuant to the Transport Infrastructure Act 1994, have the
authority to authorise Third Party Operators to access that land, it is the responsibility of
the Third Party Operator to obtain the necessary approvals from the owners of the land
upon which the Ralil Infrastructure is situated. QR will provide reasonable assstance in
identifying the relevant land owners.

QCA'’s Position FD, 51-2; DD, 61-2

The QCA refuses to accept this paragraph of the Draft Undertaking and

considers it appropriate that the Draft Undertaking be amended such that
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QR commits to provide an access seeker, seeking access to rail
infrastructure on land to which QR isnot authorised to grant access, with:

1 the name, address and contact details of thereevant landowner;

2. advice of the nature and extent of therights, if any, which QR holdsin
relation to theinfrastructure; and

3. aletter indicating that the access seeker is negotiating with QR with
respect to the use of QR’srail infrastructure and whether or not QR
has an objection to the third-party operator negotiating access to the
land and in that event full details of the objections,

within 14 days of the lodgement of the access application by the access
seeker.

2.2 Duration of undertaking

(@ This Undertaking will take effect on the date that it is approved by the QCA in
accordance with Section 149 of the Act (herein referred to as the “Commencing Date”).

QCA'’s Position No discussion

The QCA acceptsthis paragraph of the Draft Undertaking.

(b)  This Undertaking will apply for a period of three (3) years from the Commencing Date
unless withdrawn as provided for in the Act.

QCA'’s Position FD, 52-3; DD, 63

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended such that
its term commences from the date of approval of the Undertaking by the
QCA and expireson 30 June 2005.

2.3 Review of undertaking

QR and the QCA will meet approximately twelve (12) months after the Commencing Date to
review the operation of the Undertaking. This review will identify those provisions (if any) of
the Undertaking that are not operating to the satisfaction of either QR or the QCA. If this
review identifies that amendments are required to the Undertaking, QR will submit a Draft
Amending Undertaking following this process.

QCA'’s Position FD, 53; DD, 64

The QCA acceptsthis clause of the Draft Undertaking.
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2.4 Contractual arrangements

This Undertaking applies only to the negotiation of new Access Agreements or the negotiation
of Access Rights in addition to those already the subject of an Access Agreement. Nothing in
this Undertaking can require a party to an existing Access Agreement to vary a term or
provision of that agreement. In addition, nothing in this Undertaking can require a party to an
existing rail haulage agreement to vary aterm or provision of that agreement.

QCA'’s Position DD, 66

The QCA acceptsthis paragraph of the Draft Undertaking.

Proposed new provision

The QCA proposes that the Undertaking addresses public reporting of QR’s compliance with
the Undertaking.

QCA'’s Position FD, 55-6; DD, 67-8

The QCA considers it appropriate that the Draft Undertaking be amendec
such that QR reportsto the QCA within the first half of each financial year,
in respect of its previousfinancial year:

1 The number, and percentage, of requests for preliminary information
responded to within the nominated timeframe.

2. The number of additional days taken when QR fails to meet the
specified timeframes for provison of preliminary information for
each inquiry.

3. The number, and percentage, of access applications acknowledged
within the nominated timeframe.

4. The number, and percentage, of access applications in which QR
seeks an extension of time for provison of an indicative access
proposal.

5. The number, and percentage, of indicative access proposals provided
within the nominated timeframe.

6. The average number of days taken to acknowledge an access
application, in those circumstances where QR has taken in excess of 7
daysto respond to access seekers.

7. The average number of days taken to provide the indicative access
proposals, in those instances where QR has taken in excess of 30 days
to provide the document to access seekers.

8. The number, and percentage, of instances in which an access seeker
has notified QR that it believesthat the indicative access proposal has
not been prepared in accordance with the Undertaking.

9. The number of non-ring-fencing related disputes, regarding an
alleged procedural breach of the Undertaking, that arereferred to the
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dispute resolution process.

10. The number of non-ring-fencing related disputes, regarding an
alleged substantive breach of the Undertaking, that are referred to
the dispute resolution process.

11. The number of disputes where QR was found to have committed a
procedural breach of the Undertaking.

12.  The number of disputes where QR was found to have committed a
substantive breach of the Undertaking.

13. The number of complaints received regarding an alleged breach of
QR’sring-fencing obligations.

14.  Thenumber of complaints where QR was found to have breached its
ring-fencing obligations.

15. The time taken to negotiate each access application resulting in an
agreement.

16. The time taken to negotiate each access application that does not
result in an agreement.

17.  Thenumber of agreements concluded.
18. Thenumber of variationsto existing agr eements concluded.

Thereport would be required to be provided by a date to be agreed with the
QCA.

Proposed new provision

The QCA congiders it important that it has the power to request that QR gives it further
information after the Undertaking is approved by the QCA.

QCA'’s Position FD, 55-6

The QCA considers it appropriate that the Draft Undertaking be amended
such that:

1 the QCA has the right, by written notice, to request that QR provide
any information and documents the QCA requires for the purpose of
performing itsfunctions under the QCA Act or the Undertaking; and

2. QR undertakes it will comply with any such request, by the time
stated in the notice, unless there is a reasonable excuse for non-
compliance.
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3. RINGFENCING ARRANGEMENTS
3.1 Introduction

QR is an integrated provider of rail services and as such manages the Rail Infrastructure as a
Railway Manager as well as operating Train Services as a Raillway Operator. This Part outlines
the processes and policies that ensure that Access can be negotiated in a competitively neutra
environment. These processes and polices are intended to assist QR in meeting its obligations
under section 104 of the Act.

QCA'’s Position No discussion

The QCA acceptsthis clause of the Draft Undertaking.

3.2 Organisational structure

(@ QR has edtablished its organisational structure to facilitate the separation of the
management of Rail Infrastructure from the operation of Train Services. Paragraphs (b)
to (d) of this Clause set out the organisationa structure of QR at the Commencing Date
which was developed in accordance with this objective. In the event that QR varies its
organisational structure during the term of the Undertaking and such variation impacts
upon the contents of this Clause 3.2, this Clause will be varied to reflect the implications
of the restructure having regard to the objectives of this Part 3, through the submission to
the QCA of a Draft Amending Undertaking prior to the restructure being implemented.

QCA’s Position FD, 60-2; DD, 80-93

The QCA refuses to accept this paragraph of the Draft Undertaking. The
QCA consdersit appropriate that the Draft Undertaking be amended such
that if at any time during the life of an approved Undertaking, QR proposes
to make any change to its organisational structure which would adversely
affect the capacity of Network Accessto perform itsfunctions, including if:

1 Network Accessis abolished;

2. any of Network Access current functions, including the scheduling
and train control function, is reassigned to any other QR business

group;

3. any construction, maintenance or associated functions performed by
Infrastructure Services Group are assigned to the above-rail business
groups;

4. any functions performed by Technical Services Group associated with
the processing of access applications are assigned to the above-rail
businessgroups,

5. the Safety and Environment Strategy Group is subsumed within an
above-rail businessgroup,

QR must then submit a draft amending undertaking to the QCA for
approval.
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Network Access has been established as a business group of QR, separate from those
business groups within QR that operate Train Services. In addition, there are service
groups whose purpose is to provide support activities for both Network Access and the
business groups operating Train Services.

QCA'’s Position No discussion

The QCA accepts this paragraph of the Draft Undertaking.

The Group General Manager of Network Access reports directly to the Chief Executive.
The function of Network Access is to manage the provision of Below Rail Services, with
the exception of services associated with stations, platforms and selected marshalling
yards. In performing this function, the responsibilities of Network Access will include:

()  negoatiation and management of Access Agreements with Railway Operators,

(i)  development and management of agreements with Queendand Transport regarding
the provision of Rail Infrastructure that is supported by Infrastructure Payments;

(iif)  provision and/or procurement of appropriate levels of maintenance and investment
for the Rail Infrastructure to ensure that the Rail Infrastructure is provided at the
standard required to meet QR'’s obligations to Railway Operators,

(iv) assessment and management of Capacity and Available Capacity;

QCA'’s Position No discussion

The QCA accepts sub-paragraphs 3.2(c)(i)-(iv) of the Draft Undertaking.

(v) procurement of appropriate train control, including specifying Scheduling and
Train Control Protocols, and monitoring the provison of train scheduling and
control to ensure that it is provided in accordance with the Scheduling and Train
Control Protocols; and

QCA’s Position FD, 60-2; DD, 80-93

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that:

1

QR assigns management and operational responsbility for the
performance of the scheduling function and train control function to
Network Access with the exception of the Brisbane Mayne (Citytrain)
centre;

the Scheduling and Train Control Principles prepared by the QCA in
relation to paragraph 6.1(d) should replace the Scheduling and Train
Control Protocols.
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(vi) procurement of traction power on electrified sections of the Track, including the
management of power supply from other parties.

QCA’s Position No discussion

The QCA acceptsthis sub-paragraph of the Draft Undertaking.

(d Operation of Train Services is undertaken by business groups within QR that are separate
from Network Access. The managers of these operationa business groups report directly
to the Chief Executive. The responsibilities of these operationa business groups include:

(i)  operation of Train Services and other Above Rail Services;

(i) provison and/or procurement of appropriate levels of maintenance of and
investment for Above Rail Services;

QCA'’s Position No discussion

The QCA accepts sub-paragraphs 3.2(d)(i) and (ii) of the Draft
Undertaking.

(i) the management of stations, platforms and selected marshalling yards;

QCA’s Position FD, 112-3; DD, 154-5

The QCA will accept this sub-paragraph of the Draft Undertaking asit is
currently drafted provided sub-paragraphs 4.1.1(a) and (b) of the Draft
Undertaking are amended as indicated below.

(iv) provision or procurement of appropriate levels of maintenance and investment for
stations, platforms and selected marshalling yards; and

QCA’s Position No discussion

The QCA acceptsthis sub-paragraph of the Draft Undertaking.

V) provison of train scheduling, train control and associated incident management
services on behalf of Network Access and in accordance with the Scheduling and
Train Control Protocols specified by Network Access.

QCA's position FD, 60-2 DD, 80-93

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
because it is inconsistent with the QCA’s position in relation to sub-
paragraph 3.2(c)(v) above.
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(€)

Within three (3) months of the Commencing Date, QR will develop Scheduling and Train
Control Protocols which will specify:

()  the practice for determining train priority;

(i)  the practice for management of out-of-course running;

(ili)  incident management practices,

(iv)  Train operation information and communications practices; and
(v) the practice for train scheduling.

These Scheduling and Train Control Protocols, once developed, will be made available to
the QCA for review if the QCA so requires.

QCA’s Position FD, 179-81, DD, 271-3

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended such that
the Scheduling and Train Control Principles prepared by the QCA in
relation to paragraph 6.1(d) should replace the Scheduling and Train
Control Protocols and be incorpor ated as a schedule to the Undertaking.

3.3 Accounting arrangements

(@

QR will establish and maintain a separate set of financial accounts in respect of those
Below Rail Services provided by Network Access, as identified in Paragraph 3.2(c),
separately identifying in respect of those services a profit and loss statement and a
balance sheet. Where possible, these financial accounts will be based on costs, revenues
and assets uniquely associated with Below Rail Services provided by Network Access.
Otherwise, these financial accounts will be based on an allocation of costs associated with
staff and assets which provide functions jointly for Below Rail Services provided by
Network Access and for any other services.

QCA'’s Position FD, 147-8; DD, 238-9

The QCA refuses to accept this paragraph of the Draft Undertaking and
considersit appropriate that the Draft Undertaking be amended such that:

1 QR commits to report to the QCA within the first half of each
financial year (at or by a time to be agreed with the QCA) in respect
of its previous financial year:

- a statement of assets, a statement of earnings before interest
and tax and a statement of investments, aggregated for the
declared services, prepared using generally accepted accounting
principles and in accordance with QR’s normal external
reporting format;

- a statement of assets, a statement of earnings before interest
and tax and statement of investments aggregated for operations

on the Blackwater, Goonyella, Newlands and Moura coal
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systems, prepared using generally accepted accounting
principles and in accordance with QR’s normal external
reporting format; and

2. QR undertakes to publish all material discrepancies, including asset
values and depreciation discrepancies, for those services for which
access charges are based on the ceiling of stand alone cog, in the
instances where relevant asset values for pricing purposes depart
from those published in financial statements. Such publication to be
at atime or timesto be agreed with the QCA.

QR will alocate any costs associated with staff or assets that provide functions jointly for
both Below Rail Services provided by Network Access and for any other services in
accordance with the methodology set out in the Cost Allocation Manual referred to in
Clause 5.5.

QCA'’s Position No discussion

The QCA acceptsthis paragraph of the Draft Undertaking.

QR will publish, in its annua report, the profit and loss statement and balance sheet for
Below Rail Services provided by Network Access developed in accordance with
Paragraph (a) of this Clause.

QCA’s Position FD, 147-8; DD, 238-9

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate the Draft Undertaking be amended such that QR
commitsto report to the QCA within the first half of each financial year, in
respect of its previous financial year, the variables proposed by the QCA in
relation to paragraph 3.3(a). Theaobligation to report will be by a dateto be
agreed with the QCA.

3.4 Internal access arrangements

34.1

Internal Access Agreementsfor Existing QR Train Services

@

(0)

QR will develop interna Access Agreements in respect of all existing QR Train Services.
These Access Agreements will be between Network Access and the business group that is
operating the relevant Train Services.

QCA'’s Position No discussion

The QCA acceptsthis paragraph of the Draft Undertaking.

These internal Access Agreements will be developed according to the timetable set out in
Schedule A.
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3.4.2
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QCA’s Position FD, 98-9; DD, 125-8

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
and proposesthat the Draft Undertaking should be amended such that:

1

Thetwo year trangtional period would start from the date of release of the
QCA’sFinal Decison on QR’sUndertaking.

in developing internal access agreements for existing train services,
the term of internal access agreements be the same as the term of the
relevant external agreement between QR and its private customers,

in developing internal access agreements for existing community
service obligation train services, the term of internal access
agreements be the same as the term of the relevant external
agreement between QR and Government for the aboverail
component of the service;

for general freight and freight forwarding services, applied a
maximum trangtional term of two years for internal access
agreements unless there is a longer external agreement in place, and
following this transtional period provided that internal access
agreements would be set for a commercially realistic term. The two
year transtional period would start from the date of release of the
QCA'’sFinal Decison on QR’s Draft Undertaking; and

for new tonnages of bulk commodities not covered by an existing
contract, the internal access agreement should be linked to the term of
the new contract.

These internal Access Agreements, once developed, will be made available to the QCA
for review if the QCA so requires.

QCA’s Position No discussion

The QCA accepts this paragraph of the Draft Undertaking.

Internal Access Agreementsfor New or Renewed QR Train Services

(@

Irrespective of the timetable identified in Schedule A, in the event that QR (as a Railway
Operator) is developing new or renewed rail haulage arrangements, the following will
apply in respect of the associated Access Rights:

()

(i)

internal Access Agreements will be developed on a basis consstent with the
principles outlined in the standard Access Agreement summary which is contained
in Schedule E;

pricing principles will be applied to Access for QR Train Services in a manner
consistent with Part 5;
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()

(i)

(iv)

interface standards will be applied to Access for QR Train Services in a manner
consistent with Part 7; and

Capacity Entitlements will be developed for QR Train Services in a manner
congistent with Part 6.

These internal Access Agreements will be made available to the QCA for review if the
QCA sorequires.

1

QCA’s Position FD, 101-2; DD, 134-6

The QCA refuses to accept sub-clause 3.4.2 of the Draft Undertaking and
considersit appropriate that the Draft Undertaking be amended such that:

internal access agreements for new or renewed train services
developed following the completion of, and in accordance with, the
standard access agreement for coal haulage services and approved
referencetariffs, will not be subject to s104 and s125 of the QCA Act;

prior to the completion of the development of the standard access
agreement for coal haulage services, internal access agreements for
new or renewed train services will not hinder or restrict accessto the
declared service in any way contrary to s104 and s125 of the QCA
Act;

QR must disclose coal access agreements and internal access
agreements between Network Access and the QR Business Group that
operates coal train services; and

QR commits to provide its internal access agreements for non-coal
train servicesto the QCA for review.

3.5 Ringfencing Guidelines

(@

()

In order to ensure that the processes and policies set out in Clauses 3.2, 3.3 and 3.4 are
effective in assisting QR to meet its obligations under section 104 of the Act, QR will,
within three (3) months of the Commencing Date, develop Ringfencing Guidelines. The
Ringfencing Guidelines will reflect the principles and address the issues identified in
Schedule B.

The Ringfencing Guidelines will be made available to the QCA for review if the QCA so
requires. The QCA may require QR’s performance in complying with the Ringfencing
Guidelines to be audited on an annual basis.

1

QCA’s Position FD, 91-6; DD, 114-9

The QCA refuses to accept clause 3.5 of the Draft Undertaking and
considersit appropriate that the Draft Undertaking be amended such that:

the procedures for the protection of confidential information
proposed by the QCA in relation to clause 4.2 should be provided for;
and
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2. the following procedures regarding ring-fencing breaches should be
provided for:

Ring-fencing br eaches

3. QR toreport immediately to the QCA any actual or alleged breach of
the ring-fencing provisons of the Draft Undertaking and any
response by QR;

4, QR to egtablish an initial internal review process for alleged ring-
fencing breaches such that:

- the internal review is completed and the access seeker notified
in writing of the findings of the review within 28 days of the
alleged breach being brought to QR’s attention in writing;

- an access seeker could refer a dispute over the findings of the
internal review to the QCA at the end of the 28 day period; and

- the results of the subsequent QCA review provide a basis for
compensation;

5. a contractual liquidated damages clause of $10,000 is to apply where
confidential information is disclosed to an above-rail business group
in breach of thering-fencing provisions of the Draft Undertaking;

6. an access seeker can seek recourse through the courts if it can
demonstrate that an alleged breach of the ring-fencing provisions of
the Undertaking has caused damage in excess of $50,000. In addition
to any remedies available at law or in equity, the access seeker should
also be able to seek injunctiverelief against QR;

7. in the event of confidential information falling into the hands of a
per son within QR who did not reasonably require access to it, places
the onus of proof on QR to demonstrate that this did not occur as a
result of a breach of the Undertaking's confidentiality obligations;
and

Audits

8. annual compliance audits of the ring-fencing provisions of the Draft
Undertaking;

9. the QCA has a right to decide whether an internal or external
compliance audit of the ring-fencing provisons of the Draft
Undertaking should be conducted and in the case of an external audit,
to choose the identity of the auditor;

10. inthecaseof an external audit, the process would be asfollows:
- QR and QCA agree aligt of three auditors. Failing agreement,

QCA will nominate a number sufficient to constitute a panel of
three

- each auditor selected to the panedl must — acknowledge that if
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13.

14.

appointed they are to act for the QCA; that they owe their
duties to the QCA under the terms of the Undertaking; and
that they will accept instructions on the subject matter of the
audit from the QCA;

- QR then chooses the auditor to undertake the audit from the
list. That auditor will undertake the audit and may be directed
by the QCA asto mattersthat areto be looked at and reported
on;

- the report of the auditor isto be given to the QCA with a copy
toQR;

- QR commits to provide all information requested by the
auditor within specified time frames determined at the time of
the auditor’s appointment audit; and

- QR commitsto pay for the audit.
the scope of an audit will relate to QR’s compliance with its ring-
fencing obligations and associated procedures, including reporting on

any inappropriate transmisson of access seekers confidential
information;

the process adopted in respect of each audit is to be published with
the audit report;

QR commitsto provide compliance audit reportsto the QCA; and

the QCA can publish, asappropriate, QR’s compliance audit reports.
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NEGOTIATION FRAMEWORK

Framework

This Undertaking specifies the process which will be followed to enable a Third Party Operator

to gain Access. The framework provides for:

()

(i)
(iii)
(iv)

preliminary meetings and an initial exchange of information;

submission of an Access Application by the Third Party Operator;

preparation of an Indicative Access Proposa by QR; and

negotiations to develop an Access Agreement for execution.

QCA'’s Position No discussion

The QCA accepts this clause of the Draft Undertaking.

4.1.1 Partiesto Negotiation

(@

Except as provided for in Paragraph (b) of this Subclause, negotiations for Access with
Third Party Operators will be undertaken by Network Access. Where Access is required
for Below Rail Services provided by a facility that is not managed by Network Access,
Network Access will negotiate for Access to that facility by the Third Party Operator as

agent for the business group that manages that facility.

QCA'’s Position FD, 107-11; DD, 145-51

The QCA refuses to accept this paragraph of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

1 management responsbility for QR’s infrastructure is assigned in
accor dance with the line diagrams incorporated in the QCA’s Draft
Decision; and

2. the following principles for the assignment of management
responsibility for QR’s rail infrastructure is incorporated as a
schedule to the Undertaking:

Principles

The overall objective of the assignment process is to ensure that access
seekers are not forced to negotiate with QR’s above rail business groups for
access to declared rail transportation services. This objective requires the
following outcomes from the assignment process:

1

Networ k Access should operate as a stand-alone provider of declarec
rail transportation services. The onus of proof in justifying a
departure from this principle restswith QR.

Existing market shares of QR’s above rail business groups should not
be a factor in the assgnment of management responsbility for

41
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declar ed services.

3. Networ k Access should provide access - using its own infrastructure -
to any private siding.

4. Networ k Access should provide access to: any end-user’s facility not
owned or leased by arail operator; a facility where thereisjoint use
by end-users.

5. Network Access should provide access to declared rail transport
services that assist normal mainline operations. These operations
include the following rail transport functions:

mainline running, including the use of passing loops;

loading and unloading at facilities other than freight centres
and depots, undertaken as part of the normal operational cycle;

train queuing and staging for the following activities so long as
they areundertaken as part of the normal operational cycle:

- loading and unloading;
- transit;

- ‘on track’ maintenance, provisoning and crewing
activities;

train mar shalling and shunting:
- in preparation for trangit;
- in preparation before or after train loading or unloading;

- in preparation before or after maintenance and
provisioning.

short term train storage:

- in a breakdown situation;

- for short periods where product flow has been disrupted;

- for short periods wher e the timetable does not allow use.

6. Disputes between an access seeker and QR with respect to a request

for a re-assgnment of management responsbility for a part of QR’s
rail infrastructure from an above rail business group to Network
Access should bereferred to the QCA for resolution. The QCA would

adopt the following four step dispute resolution process:

the access seeker would write to QR seeking a re-assignment of
management responsibility;

OR would be required to respond in writing within 30 days,

V7



Queendand Competition Authority Draft Undertaking - Negotiation Framework

providing an explanation of itsdecision;

if the access seeker did not accept QR's decision, the matter
would be referred to the respective Chief Executive Officers of
the two parties within 7 days for resolution. The Chief
Executive Officers would have a further 14 days to resolve the
dispute; and

if there were no resolution after 14 days, the access seeker or
QR would give notice to the QCA about the dispute and the
QCA would then resolve the matter.

()  WhereaThird Party Operator is seeking Access to a station, platform or marshalling yard
that is managed by a QR business group other than Network Access (referred to in this
Paragraph as an “Operator Facility”), and the Third Party Operator’'s sole purpose of
seeking Access to the Operator Facility is to utilise an above rail facility that is managed
by the same QR business group, Access to that Operator Facility will be negotiated
directly between the Third Party Operator and the QR business group.

QCA’s Position FD, 112; DD, 154-5

The QCA regects this paragraph as it is currently drafted and considers it
appropriatethat it be amended such that:

1 management responsibility, including access negotiations, for track
adjacent to all platformg/stationsis assigned to Network Access;

2. responsibility for access negotiations regarding declared services
within stations and platforms is assigned to Network Access. Such
negotiations should occur within the framework of the Undertaking;
and

3. Network Access is exempted from the requirement to obtain access
seekers approval prior to passing its confidential information to an
above-rail group for access negotiations regarding passenger services
that utilise stations and platforms. All other protections for access
seekers confidential information provided for in the Undertaking will

apply.

(c) Where in this Undertaking reference is made to the negotiation of Access Agreements
with Railway Operators or Third Party Operators, the terms “Railway Operator” and
“Third Party Operator” shall be deemed to include a party with the capacity to secure the
services of an Accredited organisation to operate the proposed Train Services, provided
that only a party who is, or will become Accredited in respect of those Train Services
may enter into an Access Agreement with QR.

QCA’s Position FD, 114; DD, 159-61

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that both accredited and non-accredited organisations can execute access
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agreements with QR, provided that an appropriately accredited rail
operator performsthetrain services.

4.1.2 Conditionsto Negotiation

(@ OR reserves the right to only negotiate with Third Party Operators who comply with the
relevant obligations and applicable processes set out in this Undertaking. If a Third Party
Operator does not comply with the relevant obligations and processes, and QR considers
that such non-compliance is materia, QR will not be obliged to continue negotiations
regarding the provision of access for that Third Party Operator.

QCA’s Position FD, 116-7; DD, 164-71

The QCA acceptsthis sub-paragraph of the Draft Undertaking.

(b) At any time, before or during the negotiation process, QR may require the Third Party
Operator to demondtrate to QR’s reasonable satisfaction that it is able to meet the
prudentia requirements set out in Paragraph (c) of this Subclause. In the event that the
Third Party Operator cannot meet these prudential requirements, QR may refuse to
commence negotiations or may cease negotiations with that Third Party Operator.

QCA’s Position FD, 116-7; DD, 164-71

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that QR commits to enter into negotiations with an access seeker in order
that it could establish whether the circumstances for a refusal to enter into
an access agreement are met.

(c) For the purpose of Paragraph (b) of this Subclause, the Third Party Operator will be
required to meet the following prudentia requirements:

()  the Third Party Operator must be Solvent; and

QCA’s Position FD, 116-7; DD, 166-8

The QCA will accept this sub-paragraph of the Draft Undertaking asit is
currently drafted provided the definition of solvency is amended as
indicated in Part 8.

(i)  the Third Party Operator, or a Related Party of the Third Party Operator, must not
currently be, or have been in the previous two (2) years, in Material Default of any
agreement with QR, or any agreement in accordance with which access to rall
infrastructure, not managed by QR, has been provided to the Railway Operator or a
Related Party.
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QCA’s Position FD, 116-7; DD 164-71

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that the onusison QR to justify itsrefusal to enter into an access agreement
by demonstrating there was no reasonable likelihood of the access seeker
meeting the terms and conditions specified in its proposed access agreement

Draft Undertaking - Negotiation Framework

in a material way.

(d  WhereaThird Party Operator is:

()
(i)

seeking Access which will utilise Committed Capacity; and/or

seeking Access that is required for Train Services carrying bulk consignments of
commodities, where QR is of the reasonable belief that those bulk consignments
will be otherwise carried by Train Services under an existing Access Agreement;

QR will only negotiate with that Third Party Operator with respect to that request for
Access in the following manner:

(i)

(iv)

v)

QR will prepare an Indicative Access Proposal as provided in Clauses 4.4 and 4.5
but

QR will not be obligated to enter into further negotiations for the Access Rights
unless and until it is apparent that there is a process or arrangement in place (for
example, as anticipated by Paragraph 6.4(d)) to make the Committed Capacity
available, or to ensure that QR only has one Access Agreement for Train Services
carrying the relevant bulk consignments; and

QR will give priority to the preparation of Indicative Access Proposals for other
Access Applications that relate to Available Capacity, and in doing so the
preparation of the Indicative Access Proposal may exceed the time limits specified
in Clauses 4.4 and 4.5.

QCA’s Position FD, 116-7; DD, 164-71

The QCA refusesto accept sub-paragraph 4.1.2(d) of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that in negotiating for committed capacity, if QR can establish that an
application is frivolous or vexatious, it is entitled to recover its costs. QR
may seek acknowledgment of an access seeker’s liability for costsin such a
negotiation.

If QR refuses to negotiate Access with a Third Party Operator in accordance with this

Subclause, it shall provide written reasons to the Third Party Operator for its refusal.

QCA’s Position FD, 116-7; DD, 164-71

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that where QR establishes the circumstances for a refusal to enter into an
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(f)

(o)

access agreement it should provide written reasons for its refusal to the
access seeker within 14 days.

If the Third Party Operator considers that QR has unreasonably refused to commence or
subsequently unreasonably ceased negotiations in accordance with this Subclause, then
the Third Party Operator may refer the matter to the QCA in accordance with Subclause
494. |If the QCA determines that QR has unreasonably refused to commence or
subsequently unreasonably ceased negotiations, QR will recommence negotiations
immediately.

QCA’s Position FD, 116-7; DD, 164-71

The QCA acceptsthis sub-paragraph of the Draft Undertaking.

If at any time QR is of the view that the Third Party Operator’s request for Access is
frivolous in nature then QR may refer the request to the QCA in accordance with
Subclause 4.9.4 for a determination. If the QCA determines that the request is in fact
frivolous then QR will be entitled to cease negotiations and will not be obliged to comply
with this Undertaking in respect of the request.

QCA’s Position Reference: FD, 116-7; DD, 164-71

The QCA acceptsthis sub-paragraph of the Draft Undertaking.

4.2 Confidentiality

(@

(0)

QR and the Third Party Operator will, at all times, keep confidential and not disclose to
any other person, any Confidentia Information exchanged as part of the negotiation for
Access under this Undertaking, without the approval of the party who provided it, except
where disclosure is in accordance with Paragraph (c) of this Clause. If required by either
party, the parties shall enter into appropriate confidentiality arrangements to reflect this
obligation.

QCA’s Position FD, 74-83; DD, 102-9

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended such that
QR and the third party operator will, at all times, keep confidential and not
disclose to any other person, any confidential information exchanged as
part of the negotiation for access under this Undertaking or in the cour se of
any access agreement, without the approval of the party who provided it,
provided that such approval shall not be unreasonably withheld, except
wher e disclosureisin accordance with paragraph (c) of this clause.

Both QR and the Third Party Operator will ensure that al Confidential Information
provided by the other party is used only for the purposes for which the information was
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(©)

provided. The Ringfencing Guidelines will assist QR in meeting its obligations under
this Paragraph.

QCA’s Position FD, 74-83; DD, 102-9

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided the reference to the Ring-fencing Guidelines is
removed.

Paragraphs (a) and (b) of this Clause shal not apply to disclosure of Confidentia
Information by the party receiving the Confidential Information in any of the following
circumstances:

()

(i)

(i)

any disclosure required by law, the listing requirements of a stock exchange or the
lawful requirements of any Authority;

disclosure to the recipient’s solicitors, barristers or accountants under a duty of
confidentiality;

disclosure to the recipient’'s banker or other financia institution, to the extent
required for the purpose of raising funds or maintaining compliance with credit
arrangements, if such banker or financial ingtitution has executed a legally
enforceable confidentiality undertaking in favour of the party who originaly
disclosed the Confidential Information (the “Information Provider”); and

QCA’s Position FD, 74-83; DD, 102-9

The QCA accepts sub-paras 4.2(c)(i), (i) and (iii) of the Draft Undertaking.

(iv)

any disclosure of Confidential Information to the recipient's consultant or
independent adviser, other than of the type referred to in Subparagraphs (i) or (iii)
of this Paragraph, where such disclosure is approved in writing by the Information
Provider, provided that such approva shall not be unreasonably withheld in the
case of disclosure to a reputable consultant or independent adviser who has
executed a legally enforceable confidentidity undertaking in favour of the
Information Provider.

QCA'’s Position FD, 74-83; DD, 102-9

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that:

1

QR commits to employ different external advisers for its above and
below-rail business groups where there is a potential for a conflict of
interest to occur (when the adviser isan individual);

where Network Access intends to disclose an access seekers
confidential information to an external adviser (other than those
specified in sub-paras4.2(c)(ii) and (iii)), it must obtain the consent of
the access seeker before disclosing confidential information to the
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adviser, that consent not to be unreasonably withheld. Consent
cannot be unreasonably withheld where QR undertakes to contract
with an external consultant on the following terms:

- specifying the person/s who may have access to the
information;

- specifying that those person/s must not speak or disclose
information to any QR saff, other than those within Network
Access; and

- requiring them to execute a confidentiality deed in favour of
the owner of the information (if required by the owner).

3. where an access seeker intends to disclose Network Access
confidential information to an external adviser (other than those
specified in sub-paras 4.2(c)(ii) and (ii)), or to a customer, it must
obtain the consent of the access seeker before disclosing confidential
information to the adviser, that consent not to be unreasonably
withheld. Consent cannot unreasonably be withheld wher e the access
seeker undertakes to contract with the other party on the following
terms:

- specifying the person/s who may have access to the
information;

- specifying those persons must not disclose information to
anyone else except on the same terms as the information was
disclosed to them; and

- requiring them to execute an appropriate confidentiality deed
in favour of the owner of the information (if required by the
owner).

Proposed new provision

The QCA proposes a new provision to provide greater clarity regarding the status of
confidential information.

QCA'’s Position FD, 74-83; DD, 102-9

The QCA considers it appropriate that the Draft Undertaking is amended
such that for clarity, information which was once considered to be
confidential information, will only continue to be confidential information
for aslong asit retains its confidential nature as set out in the definition of
confidential information in Part 8 of this Undertaking. In addition, the
discloser and recipient of confidential information may agreein writing that
specified confidential information is no longer required to be kept
confidential.
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Proposed new provision

The QCA proposes a new provision be incorporated in to the Draft Undertaking to outline the
processes to apply to the flow of confidential information from Network Access to QR’s
internal advisers.

QCA'’s Position FD, 74-83; DD, 102-9

The QCA considers it appropriate that the Draft Undertaking be amended
such that:

1 provision is made for a confidentiality deed to be executed between
OR and an access seeker in favour of the owner of the confidential
information at the commencement of an access negotiation. The deed
would be as agreed between the parties, or as otherwise developed by
the QCA;

2. QR isobliged to establish an acknowledgment register for each access
negotiation (including the application and, if relevant, agreement) to
provide an ongoing record of those per sons who are disclosed a third-
party operator’s confidential information outside of Network Access;

3 QR employees receiving confidential information are reminded of
their ring-fencing obligations and that confidential information not be
disclosed to a person that has not undergone the education and
acknowledgment process QR has proposed;

4. the following persons and/or segments within QR are specified as
segments of ‘confidential information convergence’ ie. approval from
an access seeker is not required prior to disclosure of its confidential
information:

- Chief Executive Officer and Board;
- Group General Manager Technical Services Group;

- Roallingstock Engineering Unit within Technical Services
Group;

- Executive General Manager Safety and Environment Strategy
Group;

- Safety and Environment segments within the Safety and
Environment Strategy Group;

- Group General Manager Infrastructure Services Group; and
- Corporate Counsel;

5. where reasonably practicable, no internal adviser be asked to advise
Network Access and an above-rail group on the same or relatec

matter;

6. where an internal adviser is advising Network Access and an above-
rail group on the same or a related matter, OR will advise a third-
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party operator before providing confidential information to that
adviser, notwithstanding the adviser is within one of the areas that
Network Access can otherwise provide confidential information to
without the consent of the information owner;

7. an access seeker’'s approval for the release of its confidential
information cannot unreasonably be withheld where:

- if Network Access intends passing the confidential information
to an internal adviser, it executes a confidentiality deed in an
agreed form — or, failing agreement, in a form approved by the
QCA from timeto time - with the access seeker; or

- the internal adviser being disclosed the confidential
information has no direct or indirect involvement in advising
an above-rail business group on that or related matters;

8. QR isrequired to advise an access seeker if the internal adviser has
had a direct or indirect involvement in advising an above-rail
businessgroup on that or related matters;

9. management levels 2, 3 and 4 in Network Access cannot work on a
matter they were directly or indirectly involved with in Network
Access for three months after leaving Network Access,

10. only Network Access has access to the confidential information of a
third-party operator in the Freight Management System;

11. there be a debriefing process for all Network Access staff prior to
their departureto another QR business group to remind them of their
confidentiality obligations.

4.3 Access application

(@

()

Requests for Access are to be submitted to QR in the form of an Access Application.

QCA'’s Position No discussion

The QCA acceptsthis paragraph of the Draft Undertaking.

In order for QR to assess requests for Access, certain information will be required to be
provided by the Third Party Operator as part of the Access Application. Details of the
required information are set out in Schedule C. Prior to submitting the Access
Application, the Third Party Operator may seek initial meetings with QR to discuss the
Access Application and to seek clarification of the process as outlined in this Undertaking
and in particular the information requirements set out in Schedule C.

QCA'’s Position FD, 119; DD, 174-5

The QCA will accept this paragraph of the Draft Undertaking as it is

currently drafted provided it is amended such that access seekers should
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(©)

(@)

(€)

have theright to revisit the Schedule C information that they provide asthe
negotiation process proceeds.

If requested by the Third Party Operator, QR will provide to the Third Party Operator
information relative to the corridor of interest to assist in the formulation of the Access
Application. The information provided to the Third Party Operator will be in the form of
Preliminary Information and will include the information outlined in Part 1 of Schedule
D, or such items of the information outlined in Part 1 of Schedule D as required by the

Third Party Operator.

QCA'’s Position FD, 74-83; DD, 102-9

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it isamended such that:

1 QR is obliged to provide Schedule D preiminary information before
it requires Schedule C information, provided the costs of provison
are met;

2. for rail corridorswhere no reference tariffs apply, incorporatesin the
Schedule D preliminary information, price and costing information
consistent with ss101(2) and ss101(3) of the QCA Act;

3. the Preliminary Information (Information Packs) provided by QR
includes an outline of any unusual signalling features on a particular
system.

QR will use reasonable efforts to make the Preliminary Information available to the Third
Party Operator within fourteen (14) days of QR receiving the Third Party Operator’'s
request if the information contained in the Preliminary Information has been previousy

compiled, otherwise within thirty (30) days of QR receiving the request.

QCA’s Position FD, 120; DD, 181-4

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it isamended such that QR will advise the access
seeker of the expected delay in the provision of preliminary information if it
isbeyond 14 days and provide reasons for the delay.

QR will use reasonable efforts to ensure that any information provided under Paragraph
(c) of this Clause will reflect the most current information available to QR. QR will

identify the currency of the information provided.

QCA'’s Position DD, 185

The QCA acceptsthis paragraph of the Draft Undertaking.
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(f)

For the provision of Preliminary Information under this Clause 4.3, QR will be entitled to
levy an appropriate charge commensurate with the cost of preparation and supply of the
Preiminary Information.

QCA'’s Position DD, 186-7

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it is amended such that guiding principles
regarding the setting of fees are established in the Undertaking to the
satisfaction of the QCA.

4.4 Acknowledgment

(@

()

(©)

Upon receiving an Access Application from a Third Party Operator, QR must
acknowledge the Access Application in writing to the Third Party Operator within seven
(7) days of its receipt or such longer period as specified in accordance with Paragraph (b)
of this Clause. Subject to Paragraph (c) of this Clause, QR will use reasonable efforts to
provide the Indicative Access Proposal to the Third Party Operator within thirty (30) days
of such acknowledgment.

Prior to acknowledging the Access Application, QR may seek:

(i) additional information where QR can reasonably demonstrate the need for such
information for the purpose of preparing an Indicative Access Proposal; or

(i) clarification of the information that has been provided in the Access Application.

In such circumstances, QR will advise the Third Party Operator of the additional
information or the clarification required within seven (7) days of receipt of the Access
Application. Upon receiving the required information or clarification from the Third
Party Operator, QR must provide written acknowledgment of the receipt of the completed
Access Application within seven (7) days.

In assessing an Access Application, QR may consider that, due to the complexity of the
Access Application or due to other extenuating circumstances, it is not reasonable to
provide an Indicative Access Proposal within thirty (30) days of acknowledgment of the
Access Application. In these circumstances, QR will advise of such in its
acknowledgment and within a further seven (7) days will advise the Third Party Operator
of its estimate of the time required to deliver the Indicative Access Proposal. Where the
Third Party Operator is of the view that the time estimated for preparation of the
Indicative Access Proposal pursuant to this Paragraph is excessive, then the Third Party
Operator may refer the matter to the QCA for a determination in accordance with
Subclause 4.94. QR will use reasonable efforts to provide the Indicative Access
Proposa within the estimated time period provided by QR or as otherwise determined by
the QCA pursuant to this Paragraph.

QCA'’s Position FD, 122; DD, 189-90

The QCA accepts clause 4.4 of the Draft Undertaking.
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4.5 Indicative access proposal

(@

()

(©)

The Indicative Access Proposa will set out:

()

(i)

(i)

(iv)

v)

(vi)

(vii)

the Rollingstock and Rollingstock Configurations to which the Indicative Access
Proposal applies;

a summary of the applicable operating characteristics (e.g. frequency, transit time,
commodity carried);

an indicative assessment of whether there is sufficient Available Capacity to
accommodate the requested Access Rights and, if not, either an outline of the
works and an indicative estimate of the cost of such works, required to provide the
additional Capacity necessary to accommodate the requested Access Rights, or an
outline of the requirements for an investigation into the provision of sufficient
Capacity for the requested Access Rights;

advice in respect of the existence of other Railway Operators who have submitted
an Access Application (except an Access Application in respect of which the time
period specified in Paragraph 4.6(a) has expired without a notification of intent
having been received by QR) in respect of Access which, if it were to be provided,
would limit the ability of QR to provide Access in accordance with the Indicative
Access Proposal.

a summary of the standard terms and conditions under which Access is offered, as
set out in Schedule E;

an initial estimate of the Access Charge for the requested Access Rights, based on
the pricing principles set out in Part 5; and

details of the additiona information required for QR to progress the proposal and
develop the Access Charge and terms and conditions for acceptance. Typica
information requirements to be addressed are outlined in Paragraph 4.7.2(a).

The Indicative Access Proposal will, unless it contains specific provisions to the contrary,
contain indicative arrangements only and does not oblige QR to provide Access in
accordance with the specific terms and conditions, including Access Charge, contained
within it.

If, after thirty (30) days following QR’s acknowledgment of the Access Application, or if
applicable after expiration of the time estimated by QR or determined by the QCA in
accordance with Paragraph 4.4(c), the Third Party Operator believes that QR is not
making reasonable progress in the preparation of the proposa, then the Third Party
Operator may refer the matter to the QCA for a determination in accordance with
Subclause 4.9.4.

QCA’s Position FD, 122; DD, 189-90

The QCA accepts clause 4.5 of the Draft Undertaking.
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4.6 Notification of intent

(@

(0)

(©)

If the Third Party Operator intends to progress its Access Application under the
negotiation process set out in this Undertaking on the basis of the arrangements outlined
in the Indicative Access Proposal, the Third Party Operator must notify QR of its
intention in writing, within ninety (90) days of the date it receives the Indicative Access
Proposal (or such other period of time that the parties agree). In the event that a
notification is given after this period of time, QR will review the Indicative Access
Proposal and, if considered necessary by QR, prepare a revised Indicative Access
Proposal in accordance with Clause 4.5, and the negotiation process outlined in this Part 4
will recommence from that point.

QCA'’s Position FD, 122; DD, 189-90

The QCA acceptsthis paragraph of the Draft Undertaking.

Should the Third Party Operator be of the view that the Indicative Access Proposal has
not been prepared in accordance with this Undertaking and would therefore not be an
appropriate basis for continuing with the negotiation process under this Undertaking, then
the Third Party Operator shadl notify QR of its concerns in writing within thirty (30) days
of the date of receipt of the Indicative Access Proposal.

QCA'’s Position FD, 122; DD, 189-90

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it is amended such that the notification time
frameisextended to “ 60 days or as otherwise agreed”.

QR will respond to these concerns including, where appropriate, the making of revisions
to the Indicative Access Proposal, within a reasonable time frame. If the Third Party
Operator is satisfied with the response received from QR, including any revision to the
Indicative Access Proposal, it must notify QR of its intention to proceed with negotiations
within thirty (30) days of receiving QR’s response. In the event that the Third Party
Operator is not satisfied with the response from QR, including any revison to the
Indicative Access Proposal, the Third Party Operator may seek to resolve the dispute in
accordance with the dispute resolution process outlined in Clause 4.9. The Third Party
Operator must commence this dispute resolution process within thirty (30) days of
receiving QR’ s response.

QCA'’s Position FD, 122; DD, 189-90

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it isamended such that:

1 QR will respond to concerns including, where appropriate, the
making of revisions to the indicative access proposal, within a period
of 30 days, under normal circumstances. If the required response is
more complex, QR will advise the access seeker within 7 days of
receipt of itswritten concernsregarding the time required to respond,

consistent with the indicative access proposal process in paragraph
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4.4(c);

2. the period within which the third-party operator must notify its
intention to proceed with negotiationsis extended to 60 days;

3. the period within which the third-party operator must commence
dispute resolution is extended to 60 days of receiving QR’s response;
and

4. the words “or as otherwise agreed” are inserted after each of the
proposed time frames above.

(d Whereadispute isreferred for resolution in accordance with Paragraph (c) of this Clause,
then the Third Party Operator must notify QR of its intentions in writing within fourteen
(14) days of resolution of the dispute if the Third Party Operator wishes to proceed
further with its Access Application, on the basis of the arrangements outlined in the
Indicative Access Proposal including any amendments made as aresult of the referral.

QCA’s Position FD, 122; DD, 189-90

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it is amended such that the words “or as
otherwise agreed” areinserted after thefourteen (14) day time frame.

4.7 Negotiation process
4.7.1 Negotiation Period

(@ If the Third Party Operator indicates its willingness to progress negotiations pursuant to
Clause 4.6, then both parties shal commence negotiations as soon as reasonably possible
to progress towards an Access Agreement.

(b) The Negotiation Period shal commence upon the Third Party Operator providing a
notification of intent pursuant to Clause 4.6.

(c) The Negotiation Period will cease upon any of the following events:

()  execution of an Access Agreement in respect of the Access sought by the Third
Party Operator;

(i)  written notification by the Third Party Operator that it no longer wishes to proceed
with its Access Application;

(i) a reduction in Available Capacity resulting from another Railway Operator
finalisng an Access Agreement, where that reduction in Available Capacity
adversaly impacts upon QR'’s ability to offer Access to the Third Party Operator
under the terms of the Indicative Access Proposd;
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(@)

(€)

4.7.2

(@

QCA'’s Position FD, 183-5; DD, 282-5

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
because it is inconsistent with the QCA’s position in relation to sub-clause
6.3.2.

(iv)

v)

the expiration of nine (9) months from the commencement of the Negotiation
Period, or if both parties agree to extend the Negotiation Period, the expiration of
the agreed extended period, provided that agreement to extend the Negotiation
Period is not unreasonably withheld by either party; or

if QR is of the view that the negotiations are not progressing in good faith towards
the development of an Access Agreement within a reasonable time period and QR
refers the application to the QCA in accordance with Subclause 4.9.4 for a
determination, a determination by the QCA in QR’s favour.

Upon cessation of the Negotiation Period, QR will be entitled to cease negotiations with
the Third Party Operator.

If at any time during the Negotiation Period, a dispute arises between the parties which,
after reasonable negotiation, the parties are unable to resolve to their mutual satisfaction,
then either party may seek to resolve the dispute in accordance with the dispute resolution
process outlined in Clause 4.9.

QCA'’s Position No discussion

The QCA accepts sub-paras4.7.1(a), (b), (c) (i) (ii) (iv) and (v), (d) and (€) of
the Draft Undertaking.

I ssues to be addressed during Negotiation

During the Negotiation Period, QR and the Third Party Operator will negotiate and agree
on the ements comprising the Access Agreement. In order to facilitate this process.

()

(i)

(i)

(iv)

QR will provide Additiona Information relative to the corridor of interest to the
Third Party Operator, which will include any information outlined in Part 1 of
Schedule D not provided as pat of the Preiminary Information and the
information outlined in Part 2 of Schedule D, to the extent that such information is
required either by the Third Party Operator or as part of the Access Agreement;

an Operating Plan is to be prepared by the Third Party Operator in accordance with
Clause 7.2,

a Safety Risk Assessment is to be undertaken by the Third Party Operator, jointly
with QR, in accordance with Subclause 7.3.1;

a Safety Risk Management Plan is to be developed and agreed in accordance with
Subclause 7.3.2;
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()

(©)

(@)

(€)

(v) an Environmental Investigation is to be undertaken by the Third Party Operator in
collaboration with QR in accordance with Subclause 7.4.1 and an Environmental
Risk Management Plan is to be developed and agreed in accordance with
Subclause 7.4.2;

(vi) an Access Charge, determined in accordance with the principles set out in Part 5, is
to be provided by QR;

(vii) a Capecity Analysis and an investigation of operationad impacts are to be
undertaken by QR and necessary Capacity enhancements to accommodate Access
by the Third Party Operator are to be advised by OR;

(vii) the definition of the relevant Capacity Entitlement and advice of initia timetable
are to be provided by QR, consistent with Part 6;

(ix) the Third Party Operator is to demonstrate that the Rollingstock and Rollingstock
Configurations for which the Access Rights are applicable are consistent with the
Rollingstock Interface Standards in accordance with Clause 7.1,

(x) an Interface Coordination Plan is to be prepared by QR in consultation with the
Third Party Operator in accordance with Clause 7.6; and

(xi) other terms and conditions comprising the Access Agreement are to be provided by

QR.

QCA’s Position FD, 183-5, 223-6; DD, 278-9, 307-9

The QCA refuses to accept paragraph 4.7.2(a) of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended such that
paragraph 4.7.2(a) reflects the QCA’s proposed amendments in relation to
Parts6 and 7 of the Draft Undertaking.

Where the Additiona Information (or part thereof) is not available at the time of
commencement of the Negotiation Period, QR will use reasonable endeavours to supply
the information required by the Third Party Operator (to the extent the information
required is consistent with Schedule D) as soon as practicable. QR will use reasonable
efforts to ensure that any information provided will reflect the most current information
available to QR. QR will identify the currency of the information provided.

For the provision of Additional Information under this Subclause 4.7.2, QR will be
entitled to levy an appropriate charge commensurate with the cost of preparation and
supply of the information.

In respect of the details required to be developed by the parties in accordance with
Paragraph (a) of this Subclause, the parties may agree to finalise certain aspects after the
execution of the Access Agreement. In such circumstances the parties may choose to
address the issue in question in a preliminary manner only during the Negotiation Period
and then provide a mechanism to address any subsequently identified cost or operating
impact after execution of the Access Agreement.

QR will be responsible for the investigation and design of any necessary enhancements
for the Rall Infrastructure. However, if prior to entering into an Access Agreement the
Third Party Operator requires detailed scoping of the enhancements which are required
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directly to facilitate the Access Rights under negotiation, QR will be entitled to require
that the Third Party Operator provide funding in respect of such investigation and design.

(f)  In the event that, a any time prior to the execution of an Access Agreement with the
Third Party Operator, another Railway Operator (other than a Railway Operator that was
the subject of advice provided in the Indicative Access Proposa pursuant to
Subparagraph 4.5(a)(iv)) submits an Access Application where that Access would limit
the ability of QR to provide Access in accordance with the Access Rights being
negotiated, QR will notify the Third Party Operator of the existence of the Access
Application prior to the provision of an Indicative Access Proposal to the other Railway
Operator.

QCA'’s Position DD, 186-7

The QCA accepts sub-paras 4.7.2(b) - (f) of the Draft Undertaking.

Proposed new provision

The QCA considers that QR should provide relevant environmenta information to access
seekers to assess the environmental risks of their proposed operations.

QCA'’s Position FD, 265; DD, 351

The QCA considers it appropriate that the Draft Undertaking be amended
such that QR commitsto provideto a third-party operator on a timely bass
during the negotiation period, all relevant information reasonably available
to it, and necessary for the operator in question to address a real or
potential environmental risk. The relevant information could include
environmental reports, relevant licence conditions, currently applicable
noise levels or binding noise limits, particulars of noise complaints, any
enforcement actions and a copy of the QR Code of Practice for Railway
Noise M anagement.

Proposed new provision

The QCA considers the Draft Undertaking should include provisions committing QR to provide
to a third-party operator information relevant to the interface risk management process and to
provide a ‘reasonable endeavours commitment to assist in training requirements for third-party
operator’ s staff.

QCA’s Position FD, 240; DD, 323-5

The QCA considersit appropriate that the Draft Undertaking be amended
such that:

1 QR commits to provide to a third-party operator, on a timely basis,
all information reasonably available to it that is relevant to the
interface risk management process during the negotiation period;

2. QR commits to provide a ‘reasonable endeavours commitment to
asss a third-party operator meet any training reguirements for its
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daff identified during the interface risk management process, where
the operator cannot otherwise reasonably attain that training; and

3. QR is able to recover the reasonable costs associated with such
training.

4.8 Access agreement

(@ The granting of Access will be underpinned by an Access Agreement which will be
developed and finalised as part of the negotiation process. The parties to the Access
Agreement will be QR and the Railway Operator for the relevant Train Services.

QCA’s Position FD, 114, DD, 159-61

The QCA refuses to accept this sub-paragraph of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that both accredited and non-accredited organisations can execute access
agreements with QR, provided that an appropriately accredited rail
operator performsthetrain services.

(b) The Third Party Operator need not have received Accreditation as a Railway Operator
prior to execution of the Access Agreement but must obtain such Accreditation prior to
the commencement of Train Services and subsequently maintain its Accreditation for the
duration of the Access Agreement.

QCA's position No discussion

The QCA accepts this paragraph of the Draft Undertaking.

(c) The Access Agreement must, unless otherwise agreed between QR and the Third Party
Operator, be consistent with the principles outlined in the standard Access Agreement
summary which is contained in Schedule E. The summary of the standard Access
Agreement does not provide an exhaustive list of the issues that may be included in an
Access Agreement.

QCA’s Postion FD, 272-4

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended such that
the access agreement mugt, unless otherwise agreed between QR and the
third party operator, be consistent with:

1 the principles outlined in the standard access agreement summary
which iscontained in Schedule E; or

2. where the QCA has approved the terms of a standard access
agreement or a particular service or services as being consistent with
those principles, the terms of the standard access agreement as
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()

(€)

approved; and

3. recognising that there will be more than one detailed form of words
which would be consistent with the principles set out in Schedule E,
wher e a dispute arises about whether an agreement which purportsto
give detail to the broad principles contained in Schedule E is fair and
reasonable, the partiesmay seek arbitration under the QCA Act.

Once the Third Party Operator has notified QR that it is satisfied with the terms and
conditions of the Access Agreement as drafted, QR will, as soon as reasonably
practicable, provide a fina Access Agreement (or, where appropriate, an amendment to
an existing Access Agreement) to the Third Party Operator for execution.

The parties will use reasonable efforts to duly execute the final Access Agreement as
soon as practicable after its completion by QR.

QCA'’s Position No discussion

The QCA accepts paras 4.8(d) and (e) of the Draft Undertaking.

4.9 Disputeresolution

49.1 Disputes

(@

()

If any dispute or question (“Dispute’) arises under this Undertaking or in relation to the
negotiation of Access between a Third Party Operator and QR then, unless otherwise
expressly agreed to the contrary by both parties, such Dispute shall be resolved in
accordance with this Clause 4.9 and either party may give to the other party to the
Dispute notice in writing (“Dispute Notice”) specifying the Dispute and requiring that it
be dealt with in the manner set out in this Clause 4.9.

Disputes in relation to an Access Agreement once executed shdl be dedt with in
accordance with the provisions of that Access Agreement and are not dealt with under
this Undertaking.

QCA'’s Position FD, 123; DD, 193

The QCA accepts sub-clause 4.9.1 of the Draft Undertaking.

4.9.2 Chief Executive Resolution

Unless otherwise agreed by both parties or provided for in this Undertaking, any Dispute shall
be referred in the first instance and in any event within seven (7) days of the Dispute Notice to
the Chief Executive of QR (or their nominee) and the Chief Executive of the Third Party
Operator (or their nominee) for the purposes of this Subclause 4.9.2 for resolution. Failing such
resolution within fourteen (14) days, the relevant Dispute may, by agreement between QR and
the Third Party Operator, be referred for resolution by an expert in accordance with Subclause
4.9.3. Failing such agreement, either party may refer the dispute to the QCA in accordance with
Subclause 4.9.4.
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QCA’s Position FD, 123; DD, 193

The QCA will accept this sub-clause of the Draft Undertaking as it is
currently drafted provided it is amended such that an access seeker/third-
party operator hasa right to go straight to arbitration if QR putsforward
nominee in place of the Chief Executive that is unacceptable to the access
seeker/third-party operator.

4.9.3 Expert Resolution

Where amatter isreferred to an expert then the following shall apply:

(@

()

(©)

(@)

(€)

(f)

(s)

)

An expert shall be appointed by the parties, or where agreement cannot be reached by the
parties within fourteen (14) days, in the case of financial matters, by the President for the
time being of the Audtralian Society of Certified Practicing Accountants and, in the case
of non-financia matters, the President for the time being of the Ingtitution of Engineers,
Audtrdia.

In any event the expert shal:-

(i) have appropriate qualifications and practical experience having regard to the nature
of the Dispute;

(i)  have no interest or duty which conflicts or may conflict with his or her function as
expert, he or she being required to fully disclose any such interest or duty before
his or her appointment; and

(@iii) not be an employee of the Third Party Operator or QR or of a Related Party of
either of them.

The expert appointed pursuant to this Subclause shall not act until the expert has given
written notice of the acceptance of his or her appointment to both parties.

Any determination made by an expert in relation to a Dispute must be consistent with the
provisions of this Undertaking.

The expert will provide both parties with a copy of the determination in relation to the
Dispute within a reasonable time after his or her appointment.

The expert appointed pursuant to this Subclause shall be required to undertake to keep
confidential all matters coming to his or her knowledge by reason of this appointment and
performance of his or her duties.

Any person nominated as an expert hereunder shall be deemed to be and shall act as an
expert and not an arbitrator and the law relating to arbitration including without
limitation, the Commercial Arbitration Act 1990 (Qld), as amended, shall not apply to the
expert or to the determination or to the procedures by which the expert may reach that
determination.

In the absence of manifest error, the decision of the expert shall be final and binding upon
the parties. If a party believes that there has been a manifest error it may refer the matter
to the QCA for a determination. If the QCA determines that there has been a manifest
error, then the parties may agree to refer the dispute to another expert in accordance with
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this Subclause 4.9.3, or failing such agreement, either party may refer the dispute to the
QCA for resolution in accordance with Subclause 4.9.4.

The costs of the expert and any advisers shall be borne by the parties in such proportions
as determined by the expert.

QCA'’s Position No discussion

The QCA accepts sub-clause 4.9.3 of the Draft Undertaking.

4.9.4 Determination by the Queendand Competition Authority

(@

()

(©)

@

If a Dispute is referred to the QCA in accordance with this Clause 4.9, or as otherwise
specified in accordance with this Undertaking, then Division 5 of Part 5 of the Act shall
apply subject to any determination by the QCA being consistent with the provisions of
this Undertaking.

Except in the circumstances outlined in Paragraph 4.9.3(h), if a Third Party Operator does
not comply with a decision of an expert pursuant to Subclause 4.9.3 then the Third Party
Operator will not be entitled to refer that dispute to the QCA and QR will no longer be
obligated to continue negotiations regarding the provision of Access for that Third Party
Operator.

If a Third Party Operator does not comply with a decision of the QCA pursuant to this
Subclause, then QR will no longer be obligated to continue negotiations regarding the
provision of Access for that Third Party Operator.

If an issue is referred to the QCA for determination as specified in accordance with this
Undertaking, but does not congtitute a Dispute for the purposes of Divison 5 of Part 5 of
the Act, then the QCA will make a determination through any process that it considers
appropriate, subject to any determination by the QCA being consistent with the
provisions of this Undertaking.

QCA'’s Position No discussion

The QCA accepts sub-clause 4.9.4 of the Draft Undertaking.
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5.1

PRICING PRINCIPLES

Pricing Objectives

In developing Access Charges, QR’s overriding objective is, over time, to achieve revenue
adequacy (as defined in Subclause 5.1.1). In order to do this, QR will endeavour to maximise
the commercialy viable utilisation of the Rail Infrastructure through observing the processes
identified in Subclause 5.1.3, however, within this context, QR will observe the congraints on
price differentiation identified in Subclause 5.1.2.

5.1.1 Revenue Adequacy

(@

()

QR will be entitled to earn revenue from the provision of Access, including both Access
Charges and Infrastructure Payments, that is sufficient to achieve full recovery of
reasonable costs, including a commercial rate of return on the vaue of assets reasonably
required for the long term sustainable provision of Rail Infrastructure.

QCA'’s Position FD, 128-9; DD, 198-200

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it is amended such that revenue adequacy is
considered in the context of efficient operations and the efficient level of
assets actually required to providethe service.

In order to achieve the objective identified in Paragraph (a) of this Subclause, QR is
entitled to target earning a revenue stream such that:

() QR is able to recover al costs incurred in the provison and management of the
Rail Infrastructure (including business and corporate overheads), provided that
such costs reflect the reasonably expected improvements in efficiency that QR
should achieve; and

(i) QR is able to, on average, earn a risk-adjusted commercid rate of return on the
vaue of all assets reasonably required for the provision of Access, taking account
of the investment requirements for Rail Infrastructure enhancements and, where
there is an ongoing requirement for the Rail Infrastructure, asset replacement.

QCA’s Position FD, 128-9; DD, 198-200

The QCA will accept paragraph 5.1.1 (b) of the Draft Undertaking asit is
currently drafted provided it is amended such that QR’s targetted revenue
stream is considered in the context of efficient operations and the efficient
level of assets actually required to provide the service.

5.1.2 Limitson Price Differentiation

(@

Subject to Paragraph (c) of this Subclause, where Railway Operators are directly
competing with each other for the purpose of providing a specified transport service,
these Railway Operators will be offered consistent Access Charges when they negotiate
for Access. A specified transport service is one which carries a specified commodity
between a specified origin and destination. For the purpose of this Paragraph, Access
Charges are considered to be consistent when differences in the Access Charges only
reflect differences in the costs or risks to QR of providing Access as a result of, for
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()
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example, the standard or type of Train Service, the Rollingstock used or the conditions of
Access.

Subject to Paragraph (c) of this Subclause, where Raillway Operators are not directly
competing with each other as contemplated in Paragraph (a), but are providing Train
Services for the same commodity type within the same Geographic System, when these
Railway Operators negotiate for Access, QR will take a consistent approach to the
determination of Access Charges for such Train Services, taking into account the
characteristics of the Rail Infrastructure and the Train Services operating on that Rail
Infrastructure.

QCA’s Position FD, 134-6; DD, 202-6

The QCA refuses to accept sub-paras 5.1.2(a) and (b) of the Draft
Undertaking and considers it appropriate that the Draft Undertaking be
amended such that:

1 price differentiation is subject to a test in which all railway operators
for a traffic in a geographic area would be subject to price
differentiation on cost and risk differences or market circumstances
changing (whether or not they are competing head-to-head) with QR
bearing the onus of justifying price differences;

2. QR is required to set access charges in a way that did not distort
competition in an above rail or end user market and does not hinder
access;

3. price differentiation should not distort competition in an above-rail or
end user market or hinder accesswithin a market; and

4. QR hasan obligation to ensureits own traffics pay access chargesthat
are as high as apply to third party operatorsfor similar traffics.

Access Charges may vary over time. Paragraphs (a) and (b) of this Subclause relate to
Access negotiations that occur at a similar time and does not require QR to develop
Access Charges in a current negotiation with regard to Access Charges incorporated in
existing Access Agreements. Rather, QR will give Railway Operators the opportunity to
incorporate rate review provisions in Access Agreements to reflect, for example, changes
in an applicable Reference Tariff.

QCA'’s Position FD, 134-6; DD, 202-6

The QCA refuses to accept this paragraph of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

1 rail operators are given the option of rate review provisionsin access
agreements if an operator is able to demonstrate that QR has sold ¢
like train path to another operator for a lower price than applies to
that operator; and

2. rail operators are given the option of rate review arrangements in
their access agreements.
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5.1.3 Rail Infrastructure Utilisation

(@

(0)

(©)

@)

Railway Operators serve a number of different Markets which have different abilities to
support Access Charges that contribute in excess of the Incremental Cost and towards the
Common Costs of providing the Rail Infrastructure. Accordingly, QR will be entitled to
establish Access Charges with different levels of contribution to Common Costs for
Railway Operators serving different Markets in order to maximise the commercially
viable use of Capacity while meeting, in aggregate, the Common Costs of providing the
Rail Infrastructure.

QCA'’s Position FD, 134-6; DD, 202-6

The QCA refuses to accept this paragraph of the Draft Undertaking
because it is inconsistent with the QCA’s position in relation to sub-paras
5.1.2(a) and (b) above.

Capacity will be alocated in accordance with Clause 6.3. Capacity will be augmented
where QR reasonably considers that the achievable Access revenues are sufficient to
commercialy justify the required expenditure.

QCA'’s Position FD, 137; DD, 207

The QCA will accept paragraph 5.1.3(b) of the Draft Undertaking as it is
currently drafted provided that it is amended such that QR’s assessment of
the commer cial justification for expansions of its network focuses on the net
additional revenueit expectsto earn.

Where Available Capacity is limited QR may establish an Access Charge based on the
highest Access Charge it is likely to achieve from potential Railway Operators, i.e. the
Access Charge which incorporates the highest contribution to the Common Costs of
providing the Rail Infrastructure. This Access Charge may then be quoted to all Railway
Operators seeking Access in respect of that Available Capacity, irrespective of a
particular Railway Operator’s ability to contribute to the Common Costs of providing the
Rail Infrastructure or the Access Charges payable in existing Access Agreements for
similar Train Services.

In assessing Access Charges for the purposes of Paragraph (c) of this Subclause, where
Infrastructure Payments are made conditional upon the benefit of those Infrastructure
Payments being available only for Train Services serving a specified Market, the Access
Charge assessable in respect of Train Services serving that Market will be identified by
adding together the Access Charges actually paid in respect of those Train Services and
the proportion of the Infrastructure Payments that is directly related to those Train
Services.




Queendand Competition Authority Draft Undertaking —Pricing Principles

QCA'’s Position FD, 188; DD, 282-5

The QCA refuses to accept paras 5.1.3(c) and (d) of the Draft Undertaking
because they are inconsistent with the QCA’s position in relation to sub-
clause 6.3.2 below.

5.2 Pricing limits
5.2.1 Definition of Pricing Limits
Pricing limits will be applied in respect of the following elements:

(i)  upper and lower limits for Access Charges for individual Train Services, established at
levels which ensure there is no Cross Subsidy between individua Train Services, and

(i)  upper and lower limits for Access Charges in respect of combinations of Train Services,
established at levels which ensure that there is no Cross Subsidy between combinations of
Train Services.

QCA’s Position No discussion

The QCA accepts sub-clause 5.2.1 of the Draft Undertaking.

5.2.2 Price Limitsfor Individual Train Services

(@  Price limits will apply in respect to Access Charges to be established for each individual
Train Service (referred to as “Individua Train Service”) such that, over the Evaluation
Period, the relevant Access Charge for the Individua Train Service:

()  will not fal below the level that will recover the expected Incremental Cost of
providing Access for the Individua Train Service; and

(i)  will not exceed the level that will recover the expected Stand Alone Cost of
providing Access for the Individual Train Service.

(b) Where it is necessary to assess whether Access Charges are consistent with the limit
identified in Subparagraph (a)(ii) of this Subclause, a Revenue Limit will be established
for the Individua Train Service. The Revenue Limit for an Individual Train Service will
reflect the Stand Alone Cost of providing Access for the Individual Train Service over the
Evaluation Period. The Revenue Limit will be determined in accordance with Subclause
5.2.4.

QCA’s Position FD, 139; DD, 211-6

The QCA will accept sub-clause 5.2.2 of the Draft Undertaking as it is
currently drafted provided sub-paragraph 5.2.2 (a)(i) is amended such that
QR observes the limits on price differentiation irrespective of whether the
resulting access charges cover the incremental cost of the individual train
service.
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5.2.3 PriceLimitson Train Service Combinations

(@

()

(©)

In addition to Subclause 5.2.2, price limits will apply in respect of Access Charges to be
established for Individual Train Services such that, over the Evauation Period, the
expected Access revenue (determined in accordance with Paragraph (c) of this Subclause)
for any combination of Train Services incorporating the Individua Train Service:

()  will not fal below the level that will recover the expected Incremental Cost of
providing Access for that combination of Train Services after giving consideration
to the level of contribution provided by Infrastructure Payments towards the
relevant Rail Infrastructure; and

(i)  will not exceed the level that will recover the expected Stand Alone Cost of
providing Access for that combination of Train Services.

Where it is necessary to assess whether Access Charges are consistent with the limit
identified in Subparagraph (a)(ii) of this Subclause, a Revenue Limit will be established
for identified Train Service Groups. The Revenue Limit for a Train Service Group will
reflect the Stand Alone Cost of providing Access for the Train Service Group over the
Evduation Period. The Revenue Limit for the Train Service Group will be determined in
accordance with Subclause 5.2.4.

Expected Access revenue for a combination of Train Services will be determined as the
aggregate of revenue reasonably expected from the application of Access Charges for all
the Train Services comprising the combination of Train Services, where the Access
Charges for different Train Service types will be identified as follows:

() where a Reference Tariff is to be developed for certain Train Service types,
expected Access Charges will be developed for Train Services falling within those
Train Service types on a consistent basis to the Reference Tariff proposed; and

(i)  where a Reference Tariff is not intended to be developed for certain Train Service
types, expected Access Charges will be developed for Train Services falling within
those Train Service types on a consistent basis to current applicable Access
Charges.

QCA’s Position FD, 139; DD, 211-6

The QCA accepts sub-clause 5.2.3 of the Draft Undertaking.

5.2.4 Definition of Revenue Limit

(@

The Revenue Limit will be determined as the maximum amount of expected Access
revenue (determined consistent with Paragraph 5.2.3(c)) that may be earned from Access
Charges over the Evaluation Period measured such that the net present value of the
cashflows associated with providing Access for the Individual Train Service or the Train
Service Group (as appropriate) over the Evaluation Period is zero. This measurement can
be expressed as.

0= AV +<'§nl (RL-CG-M), A
° %4 (1+ROA)  (1+ROA)
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where:

AV, is the depreciated replacement value of assets reasonably expected to be required for
the Stand Alone provision of Access for the Train Service or Train Service Group (as
appropriate) at the commencement of the Evaluation Period;

QCA'’s Position FD, 366-77; DD (vol. 3), 137-87
In assessing QR’sreference tariffs, the QCA has.

1 valued all assetsin the coal network, including land, on a DORC basis
in nominal post-tax terms (this will necessitate a revison of the
formula to incor porate cashflows associated with taxes and franking
credits);

2. calculated the current replacement cost of the network by:
- allowing for costs associated with financing construction; and

- recognising costs of altering infrastructure from the original
track construction;

3. recognised asset consumption through depreciation charges and
adopted a straight-line pattern of depreciation. In those instances
where an asset’s condition is inconsistent with its age, the asset
valuation was adjusted accordingly;

4. undertaken alimited brownfields optimisation which resulted in $33.6
million of track, comprising approximately 50 kilometres between
Rocklands and Callemondah, being excised from QR’s asset
valuation; and

5. taken the following position on contributed assets:

- elements of past capital contributions will not influence the
process that establishesreference tariffs;

- QR may have contractual obligations to honour past user-
funded capital contributions, and these will be dealt with
through the respective rail haulage agreements; and

- past contributions should only be recognised where a claimant
can demonstrate that recognition beyond the existing haulage
contract isjustified by way of documentary evidence presented,
in which case specific adjustments would be made to access
charges.

n is the number of years in the Evauation Period,;
t is each year within the Evaluation Period from 1to n;

RL. is the Revenue Limit for the Train Service or Train Service Group (as appropriate)
expressed as revenue that may be earned in each year of the Evaluation Period,
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C. is the capital expenditure for assets reasonably expected to be required for the Stand
Alone provision of Access for the Train Service or Train Service Group (as appropriate)
in each year of the Evauation Period;

M. is the operating, maintenance and any other costs, including business and corporate
overhead costs, reasonably expected to be incurred for the Stand Alone provision of
Access for the Train Service or Train Service Group (as appropriate) in each year of the
Evaluation Period;

1

QCA'’s Position
In assessing QR’sreference tariffs, the QCA has.

assigned to non-coal traffics the incremental capacity costs associated
with the paths those trains consume;

assessed stand-alone maintenance costs on the basis of the costs that
would be incurred by the railway assuming it only carried coal

traffic;

assessed the current leve of inefficiency in the maintenance of QR’s
coal corridorsat approximately 15%; and

estimated the system-wide and regional cost components of stand-
alone cost on the basis of an allocation of QR’s costs as set out in

Table 12.5 of the Draft Decision.

FD, 354-62; DD (vol. 3), 111-32

ROA is the maximum allowable rate of return expressed in nomina pre tax terms, as
agreed by QR and the QCA or, failing such agreement, as determined by the QCA; and

1

2.

QCA'’s Position

In assessing QR'’s reference tariffs, the QCA has used the following
parameter values:

nominal risk-freerate —5.97%;
market risk premium —6.00%;
equity beta —0.76;

asset beta — 0.45;

debt beta—0.2;
debt/value—55%:;

franking credit (gamma) —50%;
debt margin —1.2%;

cost of debt —7.17%;

FD, 392-7; DD (vol. 3), 201-30
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10. taxrate—30%;
11. nominal post-tax cost of equity —10.53%;
12,  nominal post-tax WACC —8.68%; and

13.  nominal pretax WACC —9.52%.

AV, is the depreciated replacement value of assets reasonably expected to be required for
the Stand Alone provision of Access for the Train Service or Train Service Group (as
appropriate) at the end of the Evaluation Period.

QCA’s Position FD, 366-77; DD (vol. 3), 137-87

Refer to theQCA’s position on asset valuation above.

The values identified for the variables set out in Paragraph (a) of this Subclause should
reflect improvements in efficiency (in terms of both operating costs and asset utilisation)
that QR should reasonably be able to achieve in each year of the Evaluation Period.

QCA'’s Position No discussion

Refer to theQCA'’ s position on oper ating and maintenance costs above.

In order to determine the amount of each of the variables set out in Paragraph (a) of this
Subclause, it will be necessary to identify the expected traffic task resulting from the
Train Service or Train Service Group (as applicable) over the Evaluation Period. The
expected traffic task shall be determined as a forecast of the traffic task resulting from the
Train Service or Train Service Group (as applicable) which can be reasonably expected
over the Evauation Period, except where changes in traffic task are the result of the
commencement or discontinuation of maor projects which individually impact
significantly on the traffic task. In such circumstances, increases in traffic task shall be
built into the forecast at the time of service commitment and decreases in traffic task shall
be excluded from the forecast at the time of expected service termination.

QCA'’s Position FD, 344-7; DD (vol. 3), 100-5
The QCA acceptsthis paragraph of the Draft Undertaking.

In assessing QR’s reference tariffs, the QCA has adopted Asia Pacific Coal
Services conservative traffic task forecasts for the purposes of assessing
forecast costs and unit rates of reference tariffs. The remaining parameters
have been calculated by using individual mine-by-mine trip lengths and
assuming the operation of thereferencetrain service.

5.3 Referencetariffs

5.3.1 Egtablishment of Reference Tariffs

(@

It is recognised that, for individua Train Services, there may be alarge range between the
price limits established in Clause 5.2 within which Access Charges may be determined.
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Therefore, to assist in the facilitation of an efficient Access negotiation process, QR may
develop Reference Tariffs for certain types of Train Services.

Each Reference Tariff will be developed as an Access Charge for a Reference Train
Service. The Access Charge for a specific Train Service which is the subject of an
Access Application may, depending upon the specific issues associated with the provision
of Access for that Train Service, be higher or lower than the Reference Tariff applicable
for that type of Train Service.

Reference Tariffs will be established in a manner consistent with the pricing principles set
out in this Undertaking, including the price limits identified in Clause 5.2.

Reference Tariffs will not be required to be consistent with the actual Access Charges for
the relevant type of Train Services applicable under existing Access Agreements.
However, QR will give Raillway Operators the opportunity to incorporate rate review
provisionsin Access Agreements to reflect, for example, changes in Reference Tariffs.

QCA'’s Position No discussion

The QCA accepts paras5.3.1(a) - (d) of the Draft Undertaking.

Reference Tariffs will be developed for those types of Train Services identified in
Schedule G. Reference Tariffs for those types of Train Services will be applied in the
manner set out in Schedule G.

QCA'’s Position FD, 329-31; DD (val. 3), 71-87

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended such that
references to Schedule G are replaced by the Reference Tariff Schedules
(refer to Volume 5 of the Draft Decison at www.qca.org.au). The QCA
accepts QR’s proposed arrangements in the Reference Tariff Schedules,
subject to:

1 thereferencetrain not specifying grosstonnages;

2. capacity consumption being determined by reference to the standard
train path for the corridor rather than the dominant train; and

3. allowance being made for acceptable variations as itemised in the
QCA’sconsderation in Chapter 10 of the Draft Decision.

Reference Tariffs for other types of Train Services will be developed as and when QR
and the QCA agree necessary, taking into account the level of demand for Access for that
type of Train Service by Third Party Operators. QR will submit a Draft Amending
Undertaking varying Schedule G to identify the manner in which Reference Tariffs will
apply to these Train Services within one (1) month of agreeing to develop the additional
Reference Tariffs.
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QCA’s Position FD, 141-2; DD, 217-8

The QCA refuses to accept this paragraph of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

QR will submit reference tariffs for other services within three
months of being required to do so by the QCA;

QR will comply on a timely basis with any request from the QCA for
information to enable the QCA to assess those reference tariffs;

before the QCA requested QR to submit further reference tariffs, it
will need to:

Draft Undertaking —Pricing Principles

- be satisfied that the benefit to the competitiveness of the above-

4, when reviewing reference tariffs submitted by QR, the QCA must
have regard to:

rail market from increased pricing transparency for a
relatively homogenous set of train services justifies the
intrusion into QR’ s oper ational autonomy; and

consult with QR;

whether thereferencetariffsarelikely to distort competition in
an above-rail and/or end-user market; and

whether the reference tariffsarelikely to hinder access within a
market.

The Reference Tariffs for those types of Train Services identified in Schedule G at the
Commencing Date will be submitted to the QCA for endorsement within three (3) months
of the Commencing Date. Where Schedule G is varied in accordance with Paragraph (f),
QR will submit to the QCA Reference Tariffs for the types of Train Services added to
Schedule G within three (3) months of the QCA accepting the relevant Draft Amending
Undertaking. In considering whether to endorse a Reference Tariff the QCA must be
satisfied that the Reference Tariff is consistent with the pricing principles established in
this Part of the Undertaking.

QCA’s Position FD, 307-14; DD (val. 3), 29-37

The QCA refuses to accept this paragraph of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended
such that the following QCA-approved reference tariffs are
incor porated as a schedule:

Rail Access Rail access

L oading Point Unloading point Route Kms SNT & 000GTK
Goonyella South Cluster
Peak Downs Hay Point 190.6 1.29 417
Sargji Hay Point 211.7 1.36 3.95
Norwich Park Hay Point 255.2 1.50 3.62
German Creek Darymple Bay 276.9 1.57 3.49
Oaky Creek Hay Point 294.9 1.63 3.40
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Foxleigh Darymple Bay
GoonyellaNorth Cluster

South Walker Creek Hay Point
Macarthur/Coppabella Darymple Bay
Burton Darymple Bay
Monanbah North Darymple Bay
Goonyella Hay Point
Riverside Darymple Bay
Riverside Hay Point
GoonyellaWest Cluster

Blair Athol Darymple Bay
Gregory via Goonyella Cluster

Ensham Darymple Bay
Yongaa Darymple Bay
Kestral Darymple Bay
Gregory Hay Point
Central Blackwater Cluster

Boona Gladstone
Koorilgah Gladstone
Curragh Gladstone
Boorgoon Gladstone
Kinrola Gladstone
Laleham Gladstone
Gregory via Blackwater Cluster

Ensham Gladstone
Yongaa Gladstone
Kestral Gladstone
Gregory Gladstone

Oaky Creek Gladstone
Stanwell Cluster

Koorilgah Stanwell P/house
Curragh Stanwell P/house
Boorgoon Stanwell P/house
Kinrola Stanwell P/house
MouraCluster

Boundary Hill Gladstone P/house
Boundary Hill QAL

Dunn Creek Gladstone P/house
Moura Gladstone
NewlandsCluster

McNaughton Abbot Point
Newlands Abbot Point

276.1

145.1
142.0
169.3
194.6
197.4
203.9
205.3

279.6

353.0
350.0
327.6
3124

284.0
308.7
306.5
309.1
316.6
314.7

341.0
367.8
367.8
366.4
385.8

183.5
181.2
184.9
192.0

1159
124.0
150.0
178.5

108.3
176.0

157

114
113
121
1.30
131
1.33
1.33

157

1.82
181
174
1.69

261
272
271
272
275
274

272
274
274
274
2.76

161
1.60
1.62
1.65

249
257
2.83
312

1.89
245

3.50

481
4.88
4.41
4.10
4.07
4.00
3.99

3.46

317
3.18
3.26
3.32

5.60
5.38
5.39
5.37
531
5.33

4.87
4.55
4.55
4.57
4.37

5.36
5.40
534
525

13.12
12.66
11.53
10.67

10.57
8.43

Review of Reference Tariffs

A Reference Tariff will be effective for a maximum period of three (3) years from the
date upon which the QCA endorses the Reference Tariff. Three (3) months prior to the
expiry of a Reference Tariff, QR will submit to the QCA arevised Reference Tariff. In
considering whether to endorse a Reference Tariff the QCA must be satisfied that the
Reference Tariff is consistent with the pricing principles established in this Part of the

Undertaking.
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QCA'’s Position FD, 52; DD, 63

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it is amended such that the maximum period of
the reference tariffs reflects the time from the date of the QCA’s approval
of the Undertaking to itsexpiry on 30 June 2005.

Within its effective life of three (3) years, a Reference Tariff may be reviewed upon the
occurrence of aMaterial Change Event. Upon the occurrence of a Materia Change Event
that could reasonably be expected to result in QR materialy exceeding its Revenue Limit,
QR will notify the QCA of the occurrence of a Material Change Event. QR may notify
the QCA of the occurrence of any other Materia Change Event. QR'’s natification of a
Materia Change Event will include details of the Material Change Event and the required
revisons to the existing Reference Tariff to reflect the impact of the Material Change
Event. Such revisons will not reflect afull review of the Reference Tariff, but rather will
be limited to revising the Reference Tariff to reflect the impact of the specific Material
Change Event. The QCA shal consider the appropriateness of the changes to a
Reference Tariff through assessing whether the changes adequately preserve the financial
position of QR compared to the position QR would be in if the Materiad Change Event
did not occur. If assessed as appropriate by the QCA, the revised terms of the Reference
Tariff will apply for the remaining effective life of that Reference Tariff.

QCA'’s Position FD, 410-1; DD (vol. 3), 262-4

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it isamended such that:

1 the definition of material change eventsislimited to a change in taxes
or laws or a departure in actual traffic volumes greater than 10%
from the forecasts adopted in the QCA’s analysis of QR’s reference
tariffs, and

2. any review of reference tariffs will take account of the totality of
departures from forecasts that underpinned the QCA’s original
assessment of referencetariffs.

5.4 Structure of access prices

@

The structure of Access Charges will be negotiated with individua Third Party Operators
depending on their particular requirements and may include:

()  aninitial up-front component as a pre condition to being granted Access Rights;

(i) an ongoing periodic fixed component independent of the level of usage of the Rall
Infrastructure;

(i)  an ongoing variable component based on usage of the Rail Infrastructure; or

(iv) any other structure or combination as agreed by QR and the Third Party Operator.
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QCA'’s Position No discussion

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided it applies to non-reference tariff traffics only.

Proposed new provision

The QCA considers that the Draft Undertaking should establish the specification and structure
of reference tariffs.

QCA’s Position FD, 334-5; DD (vol. 3), 52-62

The QCA considers it appropriate that the Draft Undertaking be amended
such that thereference tariffs are structured as follows:

1 a usage-based charge which reflects the incremental operating and
maintenance costs expressed on a per grosstonne kilometre basis;

2. a capacity charge that covers the incremental cost to the network
owner of the provision of capacity expressed per train path;

3. acharge for the use of the electrical overhead network only if an
aboverail operator usesit;

4, an allocative charge for the remainder of QR’s revenue which is
based, for each cluster, on equal amounts being collected on:

- a per tonne basis; and
- a per net tonne kilometre basis,

5. take-or-pay arrangements for even railings which are only triggered
for aminewhere:

- the clugter in which the mine belongs fails to rail 90% of the
monthly average requirement for that cluster (adjusted for the
number of daysin the month);

- the mine fails to rail 90% of its monthly average requirement
(adjusted for the number of daysin the month); and

- over the preceding 3 months the operator and the mine fail to
rail 90% of their average requirement over that period, with
the charge being calculated on the bass of 20% of the
difference between the actual access charges paid and the
access charges that would have been paid if 90% of the
commitment had been hauled;

6. take-or-pay arrangements for mines failing to rail committed
tonnages only where:

- the corridor in which the mine beongs fails to rail 100% of the
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total annual commitment for that corridor; and

- the mine fails to rail 100% of its annual commitment, with the
charge being calculated on the basis of 20% of the difference
between the actual access charges paid by the mine over the
cour se of the year and the access charges that would have been
paid if 100% of that mines commitment had been hauled; and

7.  whereamineis abandoned, maximum liability of the mine be limited
to a 2-year takeor-pay requirement based on 20% of annual
commitment as contained in the contract.

Notwithstanding Paragraph (&) of this Clause, QR shall not require an Access Charge
structure from a Third Party Operator that is significantly different from the Access
Charge structures for existing Railway Operators providing Train Services for the same
commodity type within the same Geographic System unless the different Access Charge
structure is reasonabl e taking account of the costs and risks to QR of providing Access to
that Third Party Operator compared to the costs and risks of providing Access to existing
Railway Operators providing Train Services for the same commodity type within the
same Geographic System.

QCA'’s Position No discussion

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended to reflect
the QCA’s proposed amendmentsin relation to sub-paragraphs 5.1.2(a) and

(b).

5.5 Cost allocation

(@

QR shal within the first three (3) months following the Commencing Date prepare and
submit to the QCA for its approva a Cost Allocation Manual, which will set out:

() the process for identifying the cost base for Below Rail Services, separate from
other services provided by QR;

(i) within the cost base for Below Rail Services, the process for identifying costs
attributable to specified line sections (line section costs), costs not attributable to
specified line sections but attributable to specified geographic regions (regional
costs), and costs not attributable to specified line sections or any specified
geographic region (network costs); and

(i)  the process for identifying pricing limits identified in Clause 5.2.

QCA’s Position DD, 219-21

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended such that
the Costing Manual will be finalised as soon as possible following the release
of the QCA’s Final Decison on the Draft Undertaking. The Costing
Manual will form part of the approved Undertaking.
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Costing M anual FD, 144; DD, 224-31

The Costing Manual will providefor:
1 default allocatorsfor corporate over heads;

2. the creation of additional account codes to more accurately reflect the
split of costs and assetsrelating to declared and undeclared services;

3. telecommunications costs to be divided equally between above and
below rail for coal;

4, QR’s four Central Queendand coal systems to be treated as
geographic regionsin their own right;

5. the more structured use of work orders;

6. the netting off of ‘like for like cost recovery type revenue items
against therelevant cost items; and

7. the assignment of corporate service costs to levels appropriate to
wherethe costsareincurred rather than the Group General M anager
level.

DD, 233-4
8. it will be based on QR’s existing general ledger approach
DD, 234-5

9. the base data for allocations under the Costing Manual will be
historic cost.

(b) If the QCA approves the Cost Allocation Manua prepared by QR in accordance with
Paragraph (@) of this Clause it will not be necessary for the QCA to prepare and distribute
a Cost Allocation Manual in accordance with Division 9 of Part 5 of the Act.

(c) QR shdl comply with the procedures and protocols of the Cost Allocation Manua in
determining the Revenue Limits for particular Train Services or Train Service Groups.

QCA'’s Position No discussion

The QCA will accept paras 5.5 (b) and (c) of the Draft Undertaking as they
are currently drafted provided paragraph 5.5(a) is amended as indicatec
above. Thisfollows as a consequence of the content of paras 5.5(b) and (c).

Proposed new provision

The QCA proposes that the Undertaking addresses the accountability of the Costing Manual
through the establishment of an audit framework.
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QCA’s Position FD, 149-50; DD, 241-5

The QCA considersit appropriate that the Draft Undertaking be amended
such that the Draft Undertaking:

1.  defines the scope of the audit, such that the auditor examines
whether:

- the processes contained in the Manual have been followed; and

- the financial statements represent a reasonable allocation of
costs and are consistent with the Manual;

2. QR isobliged to present financial statements prepared in accordance
with the Manual within 6 months of the end of the financial year;

3. provides that these accounts would be certified by the Chair and the
Chief Executive or the Chair and a Director;

4. provides for the following process to select the auditor to audit QR’s
compliance with its Manual;

- QR and QCA agree a ligt of three auditors. Failing agreement,
QCA will nominate a number sufficient to constitute a panel of
three

- each auditor selected to the panel must — acknowledge that if
appointed they are to act for the QCA; that they owe their
duties to the QCA under the terms of the Undertaking; and
that they will accept instructions on the subject matter of the
audit from the QCA;

- QR then chooses the auditor to undertake the audit from the
list. That auditor will undertake the audit and may be directed
by the QCA asto mattersthat areto be looked at and reported
on;

- the report of the auditor isto be given to the QCA with a copy
toQR; and

- QR commitsto pay for the audit;

5. confirms the auditor would be provided full access to QR’s
information systems, with the degree of access forming part of the
auditor’sreport to the QCA,;

6. obliges QR to provide any information the auditor requires within
any reasonable timeframe nominated by the auditor;

7. acknowledges that QR must comply with the Authority's
requirements in response to a qualified audit report in accordance
with the Authority’ stime frames; and

78



Queendand Competition Authority Draft Undertaking —Pricing Principles

8. acknowledges that an audit may be conducted at any time.

Proposed new provision

The QCA proposes that the Undertaking establishes a performance monitoring regime.

QCA'’s Position FD, 156-61; DD, 248-50
The QCA considers it appropriate that the Draft Undertaking be amended
such that it provides for the following key performance indicators to be
disclosed publicly on a quarterly basis.

1 the number and percentage of healthy services that exit on-time,
within agreed tolerances,

2. the number and percentage of unhealthy services that do not
deteriorate further, within agreed tolerances,

3. the number and percentage of unhealthy services that exit on-time,
within agreed tolerances;

4, the number and percentage of total services which are operated in ¢
healthy manner;

5. the average number of kilometres under temporary speed restrictions
that prevail during the reporting period;

6. the number and percentage of trains that experience an above-rail
delay on the network that isin excess of 15 minutes,

7. the number and percentage of trainsthat experience a below-rail
delay on the network that isin excess of 15 minutes,

8. the number and percentage of trainsthat experience an unallocated
delay on the network that isin excess of 15 minutes,

9.  theaveragetime, in minutes, of below-rail delays,
10. theaveragetime, in minutes, of above-rail delays;

11. thenumber and percentage of services cancelled dueto below-rail
factors;

12.  thenumber and percentage of services cancelled dueto above-rail
factors;

13. thenumber and per centage of services cancelled dueto unallocated
factors,

14.  track quality measured by an index with component measures such as
rail surfacelevel, alignment, twist/cross level and gauge variation;

15. thenumber of reportable safety incidents (AS 4292); and
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16. thenumber of complaintsregarding billing accuracy.

The timing of the publication shall be on or by a date to be agreed with the
QCA.
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6. CAPACITY MANAGEMENT

6.1 Service specification and train scheduling

(@

()

(©)

@

The Capacity Entitlement of a Third Party Operator will be defined in terms of a number

of Train Services that can be operated in a given time period subject to constraints agreed

with the Third Party Operator. The application of constraints is likely to vary
significantly between different types of Train Services and may include, but will not
necessarily be limited to, the following:

(i) a specified origin and/or destination time and where appropriate, specified
arriva/departure times at intermediate locations, with an alowable variation
around these specified time(s);

(i)  maximum time period between Train Services,

(i)  minimum time period between Train Services,

(iv) averagetrave time and acceptable variations to travel time;

(v)  regularity of timetable reviews and the applicable review process; and

(vi) alowable modifications of timetable, e.g. cancellation or deferral of services.

QCA'’s Position No discussion

The QCA acceptsthis paragraph of the Draft Undertaking.

As outlined in Clause 4.7, as part of the negotiation process, QR will develop an initia
specification of the Third Party Operator’s Capacity Entitlement. This specification of
Capacity Entitlement will be further refined by QR and the Third Party Operator during
the negotiation process. The Capacity Entitlement will be incorporated into the Access
Agreement.

QCA’s Position No discussion

The QCA accepts this paragraph of the Draft Undertaking.

The Capacity Entitlement will be used to develop an initia timetable, which QR and the
Third Party Operator will then be required to adhere to unless and/or until such time as
the timetable is varied in accordance with the Third Party Operator’s specified Capacity
Entitlement and QR’s Scheduling and Train Control Protocols.

QCA'’s Position FD, 165; DD, 255-6

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided references to the Scheduling and Train Control
Protocols are removed and replaced by the Scheduling and Train Control
Principles (see below).

QR will, subject to the Third Party Operator’s Capacity Entitlement and the Scheduling
and Train Control Protocols, be able to manage the development of timetables to optimise
the use of the Rail Infrastructure ascircumstances change from time to time. The dispute
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resolution provisions in the Third Party Operator's Access Agreement will provide an
avenue for a Third Party Operator to chalenge a decision by QR to make Train
scheduling changes that result in an ateration to that Third Party Operator’s timetable, if
it believes QR’s decison was inconsistent with the terms of its Capacity Entitlement

and/or the Scheduling and Train Control Protocols.

1

QCA’s Position FD, 170-4; DD, 260-3

The QCA refuses to accept this paragraph of the Draft Undertaking and
consider sthat the Draft Undertaking should be amended such that:

QR commitsto perform the scheduling and train control functionsin
accor dance with the Scheduling and Train Control Principles; and

the following Scheduling Principles are incor porated as a schedule to
the Undertaking:

Capacity Entitlement Principles

1

All railway operators capacity entitlements will use consistent
terminology, recognising that different traffic types may require
different terminology, incor porated in a single glossary.

Capacity entitlements will be expressed in terms that can be
interpreted for the development of a magter train plan and a daily
train plan. An eectronic medium should be used for the conveying of
thisinformation.

Wher e objectives of either party cannot be met, the parties could, in
accepting the capacity entitlement, document on the Register of
Interested Parties the areas where the objectives are not being met
with a view to modifying the capacity entitlement at another
opportunity.

Master Train Plan Principles

1

The master train plan will need to define all of the railway operators
capacity entitlements and Network Access requirements in a form
that indicates the time/distance/location relationship of the train
Services.

The master train plan will consist of a graphical representation as
well as any explanatory notes to indicate any relevant conditions of
service (eg. explanations of underlying capacity entitlements).

The master train plan may, subject to the terms of relevant access
agreements, be modified:

- where QR and an operator agree to a change to the operator’s
train servicesin accordance with their capacity entitlement;

- where new capacity entitlements or maintenance possessions
arecreated; and

- where actual train running indicates that greater than 10% of
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train serviceson a particular system are consistently (over a 3
month period) varying from their scheduled paths; or

- following a review of the master train plan undertaken every 3
months, by Network Access, operators, and infrastructure
service providers. Any one of these parties may seek a review
beforethe three-month period expires.

4. Network Access will invite all railway operators and, where
appropriate, other relevant parties, to contribute to the modification
of the master train plan. Each party will be provided with a copy of
any proposed changes 7 days prior to a meeting between all parties.
An operator will have the power of veto over changes to the master
train plan if its capacity entitlement can no longer be satisfied.

5. Themaster train plan will bein a form that isreadily convertibleto a
daily train plan, which is the principal reference document to be used
by the train controllersin carrying out their duties.

Daily Train Plan Principles

1 The daily train plan will express the relevant railway operator’s
capacity entitlement and Network Access requirements in a form
that indicates the time/distance (location) relationship of the train
services. It will reflect the information contained in the master train
plan.

2. Thedaily train plan will consist of a graphical representation as well
as any explanatory notes to indicate any relevant conditions of
service.

3 Network Access will invite all railway operators and, where
appropriate, other relevant parties, to contribute to the formulation
of the daily train plan. This will normally occur each week, for the
coming week or fortnight. Alternative arrangements may be
necessary for timetabled traffics. Unless otherwise agreed by all
parties, Network Access will make available a draft of its
understanding of operators requirements 24 hours before a weekly
meeting of all partiesto finalise the plan.

4. Thedaily train plan may be modified:

- Periodically during the course of its currency, in accordance
with the railway operators capacity entitlements or Network
Access needsor the needs of other infrastructure providers.

- At any time following a request by a railway operator to make
such a change on terms established by its capacity entitlement.

- Where actual train running indicates a consistent variation to
that established in the access agreement and formulated in the
daily train plan.

5. Network Access will invite all railway operators and, where
appropriate, other relevant parties, to contribute to the modification
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of the daily train plan. Each party will be provided with a copy of
any proposed changes.

6. The daily train plan will be the principal reference document from
which train controllers will carry out their normal duties of train
routing and dispatch, as well as incident management where trains
run differently from their expected paths.

7. The daily train plan will express the expected train operation
performance target over its period and will be used as the base
information for the performance monitoring in reference to the
under lying capacity entitlement.

8. M odifications to the daily train plan may occur during the course of
its duration in the event of out-of-course running. Those
modifications will occur according to thetrain control principles.

Train Control Principles FD, 179-80; DD, 271-3

1 Thefollowing Train Control Principles areincor porated as a schedule
to the Undertaking:

The fundamental objective of train control will be to facilitate the running
of train services and the commencement and closures of track possessions as
scheduled in thedaily train plan.

1 The following general principles apply to train operations and train
control:

- all parties will ensure that operational safety is maintained
through compliance with safeworking rules, safety management
systems, applicable safety risk management and rollingstock
interface requirements and environmental management
systems,

- railway operators will ensure operating integrity, including
train crewing, locomotives, wagons and loading so that the daily
train plan can be met;

- QR will manage the network on behalf of railway operators
based on agreed entry/exit times as specified in the daily train
plan with the objectives of managing trains according to ther
schedule for on time exit, not contributing to late running and,
if a train is running late, making up time and holding the gain
wher e reasonably possible; and

- the primary objective is to ensure a train that enters the
network within the agreed threshold exits the network within
the agreed threshold, except to the extent that the above-rail
operator causes delays.

2. Out-of-course running is dependent on the particular circumstances
of arail corridor, including the traffic type using the corridor. In the
event of out-of-course running:
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6.2

- except as provided in a railway operator’s access agreement,
QR Train Control will adhere to the contracted capacity
entitlement of each railway operator, expressed in terms of the
daily train plan. The capacity entitlement will reflect a level of
priority on the network;

- where QR Train Control failsto adhereto a railway operator’s
contracted capacity entitlement, the terms of that operator’s
access agr eement will gover n the consequences;

- the identity of a railway operator will, of itself, play no part in a
decision by train control to alter that operator’s scheduled train
service;, and

- train control will resolve conflicts in accordance with the
primary goal of ensuring a train that enters the network within
the agreed threshold exits the network within the agreed
threshold, except to the extent that the above-rail operator
causes delays.

3. The Matrix, approved by the QCA, will be provided to assist train
controllersin the resolution of disputes in accordance with the above
principles.

4, For the purposes of the Matrix, a ‘healthy’ train is defined as one that
has experienced no deviation - in excess of an agreed tolerance — from
the path in the daily train plan that is attributable to QR as the rail
manager. Out-of-course running refersto the circumstances in which
the actual running of a train service differs, by more than an agreed
tolerance, from the path provided in the daily train plan.

5. QR will provide railway operators with the current version of the
Matrix, real timetrain control information and copies of train control
diagrams to assist operators understand how train control decisons
are made.

Proposed new provision

The QCA proposes that the Undertaking should commit QR to provide third-party operators
with a copy of its Access Co-ordination Plan and any related train control documentation.

QCA’s Position FD, 165; DD, 255-6

The QCA considersit appropriate that the Draft Undertaking be amended
such that QR provides a third-party operator with a copy of its Access Co-
ordination Plan and any related relevant documentation that train
controllersare supplied with to assist in the performance of their duties.

Capacity analysis

(@ Anlnitia Capacity Assessment will be undertaken by QR as part of the preparation of an
Indicative Access Proposal. The Initial Capacity Assessment will identify the amount of
Capacity that is not required to preserve existing Capacity Entitlements. The Initial
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Capacity Assessment is designed to determine if there is sufficient Available Capacity to
meet the Third Party Operator’s requirements and, if not, the extent to which additiona

Capacity isrequired.

Where it is believed that there are mgor impediments to the provision of sufficient
Capacity to meet the requirements of the Third Party Operator, and that the Capacity
enhancements that might be necessary would have a significant bearing on the economics
of the proposed operation, then the Initial Capacity Assessment will be conducted in more
detail. This may add some time to the preparation of the Indicative Access Proposal and
may be areason for QR advising, in accordance with Paragraph 4.4(c), that an Indicative
Access Proposal will not be available within thirty (30) days of QR’s acknowledgment of
the Access Application.

The results of the Initia Capacity Assessment will be indicative only and will be subject
to confirmation by a Capacity Analysis undertaken as part of the negotiation process. As
outlined in Clause 4.7, as part of the negotiation process QR will undertake a Capacity
Andysis, including an investigation of operational impacts for the proposed Access. The
Capacity Anaysis will be conducted in a more comprehensive manner than the Initia
Capacity Assessment and will be based on the further detail provided by the Third Party
Operator in its Operating Plan. The Capacity Andysis will confirm whether there is
sufficient Available Capacity to meet the Third Party Operator’s requirements and, if not,
detail the requirements for Capacity enhancements. The Capacity Anaysis will enable
the finalisation of the resultant Capacity Entitlement, initial timetable, applicable Access
Charges and associated funding arrangements (subject to other variations identified in the
negotiation process).

QCA'’s Position FD, 183-5; DD, 278-9

The QCA acceptsclause 6.2 of the Draft Undertaking.

Proposed new provision

The QCA proposes that the Undertaking should require QR to provide an access seeker with
various information to assist them in conducting their own capacity anaysis.

QCA’s Position FD, 183-5; DD, 278-9

The QCA considersit appropriate that the Draft Undertaking be amended
such that QR commits:

1 to make sufficient infor mation available to access seekers for them to
conduct their own capacity analysis,

2. to include the following capacity information in the Information
Packs:

- amaster train plan;
- details of committed capacity upgrades,
- a general description of known capacity constraints, and

- historical delay and system disruption data;
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3. to provide an access seeker who has made an access application with
the relevant current daily train plan(s);

4. to provide an access seeker who has made an access application with
the relevant train control diagrams. QR should be able to recover the
reasonable costs associated with the provision of these diagrams; and

5. to provide below-rail transit times as part of the additional
information (sub-para 4.7.2(a)(i) of the Draft Undertaking), once the
formal negotiation period commences (sub-cl 4.7.1 of the Draft
Undertaking).

6.3 Capacity allocation

6.3.1 Register of Interested Parties

(@

()

No Railway Operator is to assume that it has Access Rights beyond the term of its Access
Agreement. However, where a Railway Operator requests Access which will utilise
Capacity that will only become available following the expiration of an existing Access
Agreement, QR will, prior to providing an Indicative Access Proposal, use reasonable
endeavours to notify the parties who are identified in the register established in
accordance with Paragraph (b) of this Subclause as having an interest in the existing
Access Rights of the existence of the Access Application. Failure to give natification in
accordance with this Subclause will not constitute default under this Undertaking or
invalidate or prejudice any Access Agreement which may have been entered into by QR
provided that such failure was not wilful and QR has acted in good faith.

QR will maintain aregister of parties who have an interest in existing Access Rights. The
register will identify:

(i)  the party who has an interest in the Access Rights;

(i)  the Access Rightsin which they have an interest; and

(i)  the nature of that interest.

A Railway Operator with Access Rights under an Access Agreement will be
automatically placed on the register. If any other party considers that it has an interest in

existing Access Rights and wishes to be included in the register it must notify QR in
writing.

QCA'’s Position No discussion

The QCA accepts sub-clause 6.3.1 of the Draft Undertaking.

6.3.2 Allocation of Capacity

(@

()

Subject to Paragraph (b), Access Rights will be alocated to the first Railway Operator
with whom QR can negotiate and execute an acceptable Access Agreement.

If, a any time, two or more Railway Operators are seeking access with respect to
mutually exclusive Access Rights, each of the Railway Operators who has received an
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Indicative Access Proposal with respect to those mutually exclusive Access Rights will
be advised, either in accordance with Subparagraph 4.5(a)(iv) or Paragraph 4.7.2(f), that
there is one or more other Railway Operators seeking to negotiate for mutually exclusive
Access Rights.  In such circumstances, QR is entitled to seek to finalise an Access
Agreement in respect of those Access Rights with the Raillway Operator with whom QR
can agree to terms and conditions, including an Access Charge, which are considered by
QR to be the most favourable in terms of the commercia performance of Below Rail
Services. Fallure to give notification in accordance with this Subclause will not
constitute default under this Undertaking or invalidate or prejudice any Access
Agreement which may have been entered into by QR provided that such failure was not
wilful and QR has acted in good faith.

QCA’s Position FD, 188; DD, 282-5

The QCA refuses to accept sub-clause 6.3.2 of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

1. wheretwo or more railway operators are seeking access with respect
to mutually exclusive access rights, prior to the development of a
QCA-approved standard access agreement, QR provides for access
rights to be contingent on the winning of a contract with an end-user
by a specified date. In thisinstance, reference to ‘the most favourable
commercial outcome for the below-rail service provider’ should be
deleted;

2. wheretwo or more railway operators are seeking access with respect
to mutually exclusive paths, if available capacity is reduced because
one operator concludes an access agreement with QR, negotiations
will continue with the other operator(s) on the basis of a revised
access proposal taking into account the reduction in available
capacity; and

3. a right is reserved for the QCA to approve the rules of a capacity
auction prior to it being held.

6.4 Capacity transfer
(@ Where aRailway Operator:

() bhasconsstently underutilised the Access Rights alocated to it under an Access
Agreement for a period of six (6) months; and

(i)  cannot reasonably demonstrate to QR afuture requirement for those Access Rights;

the terms of the Access Agreement will provide that QR may reduce the Railway
Operator’s Access Rights, provided that the adjusted Access Rights are sufficient to
meet the Railway Operator’s maximum monthly usage over that six (6) month period.
In such event, the Access Charge payable by the Raillway Operator will be varied in
accordance with the terms of the Access Agreement.
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QCA’s Position FD, 196-200; DD, 288-92

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking should be amended
such that:

1.  a threshold trigger for resumption of access rights is established
where arailway operator, for any reason other than the occurrence of
a force majeure event or the failure of QR to make the railway
operator’s access rights available, does not oper ate:

- atrain service on a scheduled train path seven (7) or more (not
necessarily consecutive) times out of any tweve (12)
consecutive occasions on which that particular scheduled train
path exists; or

- all of its nominated weekly train services for seven (7) or more
(not necessarily consecutive) weeks out of any twelve (12)
consecutive weeks,

2. QR can issue a natice in writing which reduces the railway operator’s
accessrights, either by:

- deleting the relevant scheduled train path from the railway
oper ator’s access agr eement; or

- reducing the railway operator’s relevant nominated weekly
train services, provided that the number of remaining
nominated weekly train services is no less than the railway
operator’s average weekly usage during the reevant twelve
(12) week period,

oncethethreshold trigger has been satisfied and provided:

- the railway operator is not able to demonstrate, to QR’s
reasonable satisfaction, a sustained requirement for the access
rights, and

- OR is satisfied that it can demondtrate that it has a reasonable
expectation of alternative demand to justify a resumption of

capacity;

3. Network Access must notify all relevant parties on the Register of
Interested Parties when aresumption test istriggered,;

4. the life of a particular transgression of the capacity resumption
trigger isone month;

5. where QR reduces a railway operator’s access rights, the access
charge payable by the railway operator will be varied in accordance
with the terms of its access agreement;
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Where QR makes a decison to reduce a Third Party Operator's Access Rights in
accordance with Paragraph (a) of this Clause, and the Third Party Operator believes that
QR's decision is not justified in the circumstances after having regard to the factors
specified in Paragraph (a) of this Clause, the Third Party Operator may challenge the
decision through the dispute resolution procedure provided in its Access Agreement. QR
will not implement the reduction unless and until the dispute resolution procedure has
been exhausted in favour of its decision, provided it is not otherwise required to do so by
law.

QCA'’s Position FD, 196-200; DD, 288-92

The QCA refuses to accept this paragraph of the Draft Undertaking and
considersit appropriate that the Draft Undertaking be amended such that:

Resumption disputes

1.  where QR makes a decison to reduce a railway operator’s access
rights in accordance with the stated procedure, and the railway
operator believes that QR’s decison is not justfied in the
circumstances, the railway operator may challenge the decision
through the dispute resolution procedure for capacity resumption
disputes;

2. QR will not implement the reduction, unless and until the dispute
resolution procedure has been exhausted in favour of its decision,
provided it isnot otherwise required to do so by law;

3. the following procedure applies with respect to capacity resumption
disputes. A party (either QR, a railway operator or an access seeker)
instigates the process by giving notice to the QCA and the other
relevant parties indicating the capacity sought and detailing the
circumstances which have led to the satisfaction of the trigger. The
QCA would then substantiate the information and appoint an expert
to hear the matter:

- the expert must decide which party is more likely to utilise the
capacity subject to resumption. Once an expert has been
appointed, parties would be allowed 10 business days to make
submissons.  Sensitive commercial information could be
provided to the expert in-confidence;

- the expert could award costs if any party to a resumption
dispute isfound to have acted unreasonably.

The expert would be allowed 10 business days in which to deliver a
decision, which would become effective at the expert’s discretion.

4.  An end-user can change its rail operator by serving notice on
Network Access where a rail operator can demonstrate that it has an
unconditional contractual entitlement with an end-user for capacity
entitlements in preference to an incumbent rail operator. The
contractual commitment would be unconditional other than as tc
resumption of any incumbent’s capacity entitlements (if any)

necessary to allow the operator to operate train services under its
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contract with the end-user on notice from the end-user to QR;

- this right would be subject to the satisfaction of capacity
transfer conditions,

5. the threshold triggers, resumption dispute process and an end-user’s
right to change its rail operator, as outlined above, are also included
in access agreements;

I nstigation of resumption

6. aright for Network Accessto resume capacity is established; and

7. aright for access seekersto apply for aresumption of an incumbent’s
capacity is established, subject to providing Network Access with a
commitment to use the capacity subject to resumption. Any failureto
do so would be relevant in the context of the expert’s assessment of
QR’scost of resuming capacity.

Where a Railway Operator wishes that its Access Rights be reduced, it may seek to
surrender the unwanted Access Rights to QR. QR will use reasonable endeavours to
reassign the unwanted Access Rights to another Railway Operator. Such unwanted
Access Rights dlocated to the Raillway Operator under its Access Agreement will be
reduced if and to the extent that QR alocates those Access Rights to another Railway
Operator or as otherwise agreed between QR and the Railway Operator.

QCA'’s Position FD, 207-10; DD, 296-9

The QCA refuses to accept this paragraph of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

1 a rail operator has a right to relinquish its capacity entitlement if it
cannot effect a ‘trade’ in accordance with the secondary trading
arrangements, subject to a relinquishment fee;

- for coal traffics, the fee for relinquishment will be equivalent to
two years payment of the take-or-pay component of the
operator’saccess charge; and

- for non-coal traffics, the relinquishment fee would be the
amount that would be achieved over two years from the
contribution the traffic makes to the fixed costs of operating the
rail infrastructure;

2. the capacity entitlement be reassigned at the same time that it is
relinquished in order for the incumbent party’s relinquishment fee to
be migated,;

3. QR hasto assign surrendered access rights to the next access seeker
that seeksrights consistent with those that have been surrendered;

4. if QR could not have supplied a train path to the next access seeker

without using some part of the surrendered capacity, then the access
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rights will be considered consistent and the surrendered party’s
obligation to QR would then be terminated.

(d Where a Railway Operator seeks Access Rights that are aready utilised by another
Railway Operator, but in the reasonable opinion of either the first Railway Operator or
QR, such Access Rights will not be required by the other Railway Operator after the time
from which Access is being sought by the first Railway Operator, QR will approach the
other Railway Operator to seek to negotiate an amendment to its Access Agreement so as
to facilitate Access for the Train Services of the Railway Operator seeking Access.

QCA’s Position FD, 207-10; DD, 296-9

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided paragraph 6.4(b) isamended as indicated above.

(e) WhereaRalway Operator’'s Access Rights are reduced in accordance with Paragraphs
(c) or (d) of this Clause, and where QR is able to reassign those Access Rights, the
Railway Operator’s Access Charge will be adjusted as agreed between the parties.

QCA’s Position FD, 207-10; DD, 296-9

The QCA refuses to accept this paragraph of the Draft Undertaking and
considers it appropriate that the Draft Undertaking be amended such that
the relinquishment procedures proposed by the QCA in relation to

paragraph 6.4(c) should apply.

(f)  Access Rights may only be transferred by a Railway Operator assigning the whole of its
respective rights and obligations under an Access Agreement in accordance with the
assignment provisions of that Access Agreement.

QCA’s Position FD, 207-10; DD, 296-9

The QCA refuses to accept this paragraph of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

1 the transfer of unwanted capacity rights between participants,
including partial transfer, by bilateral negotiation, is allowed subject
to the establishment of adequate notification procedures between QR
and capacity holders;

- secondary trading could occur within each system on the
Central Queendand coal network and between mines in the
Stanwdl cluster;

- secondary trading could occur across different non-coal
traffics;

- the over-riding requirement of any secondary trade should be
that QR is made no wor se off financially;
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2. the following factor s ar e adequately recognised in secondary trades:
- products carried and the nature of other arrangements,
- rollingstock used; and
- safety and environmental controls adopted;

3. access agreements allow appropriate adjustments to be made to
accessrights so that transfer ability can be accommodated; and

4, subject to a commerciality test, QR cannot unreasonably withhold
consent for thetransfer of capacity.
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7.1

INTERFACE CONSIDERATIONS

Rollingstock interface standards

7.1.1 Development of Rallingstock Interface Standards

(@

()

(©)

@)

(€)

(f)

To ensure the integrity of the Rail Infrastructure, it is essentia that al Rollingstock and
Rollingstock Configurations operated on the Rail Infrastructure are compatible with the
Rail Infrastructure and that they are operated in a manner consistent with the applicable
Safeworking Procedures and Safety Standards.  Accordingly, only Rollingstock and
Rollingstock Configurations complying with the Rollingstock Interface Standards may
operate on the Rail Infrastructure.

The Rollingstock Interface Standards incorporate:
() Rollingstock Standards, addressing:

safety constraints including al aspects of the Rail Infrastructure, Safeworking
Procedures and other applicable Safety Standards that constrain Rollingstock
design and performance; and

commercia constraints including other aspects of Rollingstock design and
performance that impact on the cost or risk to QR of providing Access, and

(i)  Train Standards, addressing:

safety constraints including al aspects of the Rail Infrastructure, Safeworking
Procedures and other applicable Safety Standards that constrain the
configuration of Rollingstock to form a Train; and

commercia constraints including other aspects of the configuration of
Rollingstock to form a Train that impact on the cost or risk to QR of providing
Access.

QR will adopt a consistent approach in the application of the Rollingstock Interface
Standards to dl Railway Operators, having regard to Paragraphs () and (h) of this
Subclause.

As provided in Clause 4.3, the Preliminary Information that may be provided by QR to
Third Party Operators will include preliminary information on applicable Rollingstock
Interface Standards for the purpose of assisting a Third Party Operator to make an initial
assessment of its Rollingstock requirements. As provided for in Subclause 4.7.2, detailed
Rollingstock Interface Standards will be advised by QR to the Third Party Operator as
part of the provison of Additiona Information to enable the Third Party Operator to
finalise its Rollingstock requirements and Operating Plan.

QR acknowledges that variations to the Rollingstock Interface Standards may be made
without sacrificing system safety, athough they may have commercia consegquences for
QR. During the negotiation process QR may consider variations to the Rollingstock
Interface Standards and/or the development of additiona Rollingstock Interface
Standards in response to particular requirements of the Third Party Operator with respect
to either its proposed Rollingstock requirements or Operating Plan.

Proposed variations to the initidly advised Rollingstock Interface Standards will be
assessed by QR in terms of their likely impact on:
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(o)

()

()

(i)

(i)

the risks likely to arise a the interface between the Third Party Operator's
operations and the Rail Infrastructure;

the financia implications for QR in regard to the management and maintenance of
the Rail Infrastructure; and

the financial implications for other Railway Operators in regard to the operation of
their Train Services.

QR’s acceptance of variations to the initially advised Rollingstock Interface Standards
will be dependent upon:

()

(i)

(i)

the development by the Third Party Operator, in collaboration with QR, of an
appropriate Safety Risk Management Plan in accordance with Clause 7.3;

QR’s ahility to commercially negotiate variations to its Access Agreements with
other Railway Operators adversely impacted upon by the proposed variation to the
Rollingstock Interface Standards; and

agreement on an Access Charge or other payments from the Third Party Operator
to compensate QR for any financia implications associated with the proposed
variation.

Where a Railway Operator (or group of Rallway Operators) and QR agree to vary
Rollingstock Interface Standards in accordance with this Clause and such variation(s)
involve an additional cost funded exclusively by that Railway Operator (or group of
Railway Operators), QR will be entitled to restrict other Railway Operators from
benefiting from the variation in the Rollingstock Interface Standards unless and until they
make an appropriate contribution to the costs thereof.

1

QCA’s Position FD, 223-6; DD, 307-9

The QCA refuses to accept clause 7.1.1 of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

the reference to the development of QR’s rollingstock interface
standards for the rail infrastructure and the requirement that only
rollingstock and rollingstock configurations complying with QR’s
rollingstock interface standar ds may operate on that infrastructureis
removed:;

QR and the third party operator will agree upon the rollingstock
interface standards as part of the interface risk management process,
and

a schedule to the Undertaking will provide the following non-
exhaustive list of minimum interface requirements to guide
negotiations regarding minimum rollingstock interface standards
during the safety risk assessment so that any vehicle a third-party
operator proposesto run on QR’snetwork should be able to:

- remain on thetrack up to the permissible speed limit;

- negotiate the varied track eements and configuration without




Queendand Competition Authority Draft Undertaking — Interface Considerations

interference or fouling;
- clear track-side structures and infrastructure;
- activatethesignalling system;
- stop from track speed within the required distances;
- retain itsloading; and

- comply with environmental requirements.

7.1.2 Compliancewith Rollingstock I nterface Standards

@

()

(©)

@)

(€)

In order to ensure that only Rollingstock and Rollingstock Configurations complying
with the Rollingstock Interface Standards operate on the Rail Infrastructure:

()  dl Rollingstock must be authorised by QR; and
(i)  al Rollingstock Configurations must be authorised by QR:
prior to operation on the Rail Infrastructure.

To obtain authorisation of Rollingstock, a Railway Operator must satisfy QR that
Rollingstock has been constructed or modified to comply with the Rollingstock
Standards. In order to demonstrate such compliance, a certificate of compliance must be
prepared by a party who QR accepts as being competent to give the certification. The
certificate of compliance may, on the request of QR, be required to be supported by
reports on trials or commissioning tests.

To obtain authorisation of Rollingstock Configurations, a Raillway Operator must satisfy
QR that authorised Rollingstock has been configured in a manner which complies with
the Train Standards. In order to demonstrate such compliance, a certificate of compliance
must be prepared by a party who QR accepts as being competent to give the certification.
The certificate of compliance may, on the request of QR, be required to be supported by
reports on trials or commissioning tests.

Authorisation of Rollingstock and Rollingstock Configurations may be sought
concurrently.

The Access Agreement will incorporate provisions to ensure the ongoing compliance of
Rollingstock and Rollingstock Configurations with the Rollingstock Interface Standards,
including the requirement for audit, as set out in Clause 7.5.

QCA'’s Position FD, 229-30; DD, 311-3

The QCA refuses to accept sub-clause 7.1.2 of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

1 QR and a third-party operator will agree upon a party competent to
provide certification for the operator’srollingstock;

2. OR has a right to view a certificate(s) of compliance and associated




Queendand Competition Authority Draft Undertaking — Interface Considerations

test results from a third-party operator in order to confirm that the
rollingstock/rollingstock configurationsfor its proposed train services
are as agreed by the two parties in the interface risk management
plan;

3. QR hasaright to provide input to the Rail Safety Accreditation Unit
(RSAU) regarding the authorisation of the third-party operator’s
rollingstock;

4. any concerns QR may have about a third-party operator’s
rollingstock certification tests will be brought to RSAU’s attention
within 10 business days of it being provided with the relevant
certification documentation.

7.2 Operating plan

7.3

(@

()

(©)

(@)

In order to analyse the impacts and requirements of the operations proposed by a Third
Party Operator on the Rail Infrastructure, an Operating Plan must be submitted to QR by
the Third Party Operator during the negotiation process. The Operating Plan is an
enhancement of the initia information provided in the Access Application. During the
negotiating process, the Operating Plan must be developed to the reasonable satisfaction
of QR.

Details of the contents typically required in an Operating Plan for new or varied Train
Services are set out in Schedule H.

The Operating Plan will be utilised by QR to refine and finaise the Capacity Entitlement,
Interface Coordination Plan, Access Charge and other terms and conditions of the Access
Agreement. It will also form the basis for the Third Party Operator's Safety Risk
Assessment and Environmental Investigation and for QR’s Capacity Analysis.

The Access Agreement will incorporate provisions ensuring the Third Party Operator’s
ongoing compliance with the Operating Plan.

QCA’s Position No discussion

The QCA accepts clause 7.2 of the Draft Undertaking.

Safety management

7.3.1 Safety Risk Assessment

@

()

As outlined in Clause 4.7, as part of the negotiation process the Third Party Operator
shall, jointly with QR, conduct a Safety Risk Assessment of its operations insofar as they
interface with the Rail Infrastructure.

The parties may agree that a preliminary assessment need only be conducted prior to
execution of the Access Agreement but a finad Safety Risk Assessment must be
completed, and a Safety Risk Management Plan agreed and implemented, prior to the
operation of Train Services on the Rail Infrastructure.
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The Safety Risk Assessment must be conducted by a suitably qualified person(s),

reasonably acceptable to both parties.

The Safety Risk Assessment should identify all reasonably foreseeable hazards relating to
the interface between the Third Party Operator, QR and other Railway Operators arising
out of the proposed operation of Train Services, the risks of such hazards occurring and

the implications of such hazards occurring.

QCA’s Position FD, 237-8; DD, 318-25

The QCA will accept sub-clause 7.3.1 of the Draft Undertaking as it is
currently drafted provided it isamended such that:

1

QR’s role in the conduct of a third-party operator’'s safety risk
assessment will not extend beyond thejoint safety risk assessment;

the following dispute resolution process for safety-related interface
mattersisincor porated:

- following receipt of written notice from either party notifying
the other party of a safety-related interface matter, the Chief
Executive Officers (CEOs) of the two or ganisations would meet
to try and resolve the matter;

- if theCEOs could not reach aresolution after 14 days of receipt
of the written notice, the matter would bereferred to the RSAU
to provide non-binding advice to the two parties;

- if theRSAU’s advice did not facilitate resolution of the dispute,
the matter would be referred to the QCA for arbitration under
the QCA Act; and

RSAU can recover the costs associated with its role in the dispute
resolution process,

QR and a third-party operator will agree any training requirements
for the third-party operator’s staff during the safety risk assessment
process. Thetraining requirementswill berestricted to those that are
the responsbility of QR, as track manager, to provide under
Australia’ sco-regulatory approach to rail safety;

QR will provide a ‘reasonable endeavours commitment to assist a
third-party operator meet any training requirements for its staff
identified during the interface risk management process, where the
operator cannot otherwise reasonably attain that training.

Draft Undertaking — Interface Considerations
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7.3.2 Safety Risk Management Plan

(@

()

(©)

()

(€)

To address the results of the Safety Risk Assessment, a Safety Risk Management Plan is
to be developed and agreed between the Third Party Operator and QR. QR must be
reasonably satisfied that the Safety Risk Management Plan is appropriate and compatible
with the existing management systems for the Rail Infrastructure.

Prior to the operation of the Third Party Operator's Train Service on the Rail
Infrastructure, the Third Party Operator shal incorporate in its Safety Management
System:

(i) theeementsagreed in the Safety Risk Management Plan, for which the Third Party
Operator is responsible for implementing; and

(i)  necessary processes for ensuring that the Third Party Operator, its Rollingstock and
Train Services, a al times comply with the safety requirements of the Access
Agreement, including the Safeworking Procedures and other applicable Safety
Standards.

Similarly, prior to the operation of the Third Party Operator’s Train Service on the Rail
Infrastructure, QR shal ensure that its Safety Management System incorporates the
elements agreed with the Third Party Operator in the Safety Risk Management Plan, for
which QR is responsible for implementing.

The implementation of the Safety Risk Management Plan may necessitate changes in the
terms and conditions of the Access Agreement, including variations to the Access Charge
and the Rollingstock Interface Standards.

Clause 7.5 provides for audit of the Third Party Operator’s ongoing compliance with the
Safety Risk Management Plan.

QCA'’s Position FD, 223-6, 237-8; DD, 307-9, 318-25

The QCA will accept sub-clause 7.3.2 of the Draft Undertaking as it is
currently drafted provided it is amended such that it reflects the QCA’s
proposed amendmentsin relation to sub-clauses 7.1.1 and 7.3.1 above.

7.4 Environmental management plan

7.4.1 Environmental I nvestigation

(@

()

As outlined in Clause 4.7, as part of the negotiation process the Third Party Operator
shall, in collaboration with QR, conduct an appropriate Environmental Investigation of its
operations insofar as they interface with the Rail Infrastructure. QR may, in recognition
of its lega obligations in relation to the environment (in particular those obligations
arising from the State Development and Public Works Organisation Act 1971, and the
Environmental Protection Act 1994) require that the Environmental Investigation take the
form of an Impact Assessment Study in circumstances where the operation proposed is
substantially different to existing operations or if it will result in significant increases in
traffic levels.

The parties may agree that a preliminary investigation need only be conducted prior to
execution of the Access Agreement but a final Environmental Investigation based on the
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findings of the preliminary investigation must be completed, and appropriate controls
agreed and implemented, prior to the operation of Train Services on the Rall

Infrastructure.

The Environmental Investigation must be conducted by a suitably quaified party who is

reasonably acceptable to both parties.

The Environmental Investigation must assess the environmenta impact of Access by the
Third Party Operator relating to the interface between the Third Party Operator, QR and
other Railway Operators including risks related to those issues identified in Schedule I.
The Environmental Investigation should use recognised techniques and procedures in
assessing such environmental impacts including the assessment of the associated

environmenta risks and shall comply with al legidative requirements.

1

QCA’s Position FD, 254-62; DD, 337-49

The QCA refuses to accept sub-clause 7.4.1 of the Draft Undertaking and
considersit appropriatethat the Draft Undertaking be amended such that:

an environmental investigation and risk management report will be
prepared for the third-party operator by a suitably qualified person
reasonably acceptable to both parties;

QR will provide in writing to the third-party operator itsreasonsif it
has a problem with the adequacy of the EIRMR within 30 days of its
receipt, or within a period otherwise agreed between the parties;

the third party operator hasawritten right of reply to QR’s concerns,

if the parties can not agree on the adequacy of the EIRMR, either
party will have recourse to dispute resolution under the relevant
provisions of the Undertaking (including recourse to an expert or the
QCA);

the third-party operator will be given a reasonable period within
which to amend its EIRMR as required by the expert. If the third-
party operator fails in this regard, QR will be able to cease
negotiations or terminate the access agreement (if signed);

once finalised, the EIRMR will be incorporated as a schedule to the
third-party operator’s access agreement;

QR has a right to seek confirmation from a third-party operator
regarding the adequacy of the EIRMR and/or its compliance with the
EIRMR. If QR becomes aware of any circumstances associated with
the activities of the operator that cause or threaten seriousor material
environmental harm, then it can require the operator to undertake a
review of the adequacy of the EIRMR and/or the operator’'s
compliance with it.
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7.4.2 Environmental M anagement System

(@

()

In response to the findings of the Environmenta Investigation, an Environmental Risk
Management Plan is to be developed and agreed by the Third Party Operator and QR.
QR will need to be reasonably satisfied that the Environmental Risk Management Plan is
appropriate and compatible with the existing management systems for the Rall
Infrastructure.

QCA’s position FD, 254-62; DD, 337-49

The QCA refuses to accept this paragraph of the Draft Undertaking
because it is inconsistent with the QCA’s position in relation to sub-clause
7.4.1 above

Prior to the operation of the Third Party Operator's Train Services on the Rall
Infrastructure, the Third Party Operator shal have developed an Environmental
Management System which is accredited in accordance with the relevant 1SO 14000
standards for environmenta management systems and shal incorporate in this
Environmental Management System:

QCA'’s Position FD, 256-7; DD, 340-1

The QCA refusesto accept sub-paragraph 7.4.2(b) of the Draft Undertaking
and considers it appropriate that the Draft Undertaking be amended such
that a third-party operator’s environmental management system need not
be accredited under, or be consistent with, the SO 14,000 environmental

standard or any other domestic or international standard.

(i) all legidative requirements including any requirements in respect of Environmental
Authorities held by QR from time to time as appropriate;

QCA’s Position FD, 257; DD, 341

The QCA refuses to accept sub-paragraph 7.4.2(b)(i) and considers it
appropriatethat the Draft Undertaking be amended such that requirements
in respect of QR’s environmental authorities/licences are imposed on third-
party operators to the extent that they are relevant to the third-party
operator’strain services.

(i)  the elements agreed with QR in the Environmental Risk Management Plan, for
which the Third Party Operator is responsible for implementing; and

QCA'’s Position No discussion

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided reference to the environmental risk
management plan isreplaced by the EIRMR.
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(i)  necessary processes for ensuring that the Third Party Operator, its Rollingstock and
Train Services, at all times comply with the environmenta requirements of the

Access Agreement.

QCA'’s Position No discussion

The QCA acceptsthis sub-paragraph of the Draft Undertaking.

Similarly, prior to the operation of the Third Party Operator’s Train Services on the Rall
Infrastructure QR shall ensure that the elements agreed in the Environmenta Risk
Management Plan, for which QR is responsible for implementing, are incorporated in its

environmental management system.

QCA’s Position No discussion

The QCA will accept this paragraph of the Draft Undertaking as it is
currently drafted provided reference to the environmental risk
management plan isreplaced by the EIRMR.

The implementation of the Environmenta Risk Management Plan may necessitate
changes to the terms and conditions of the Access Agreement, including variations to the

Access Charge and the Rollingstock Interface Standards.

QCA's position FD, 223-6, 254-62; DD 307-9, 337-49

The QCA refuses to accept this paragraph of the Draft Undertaking
because it isinconsistent with the QCA’s position in relation to sub-clauses
7.1.1and 7.4.1 above.

Clause 7.5 provides an audit procedure for the Third Party Operator's ongoing
compliance with the Environmental Risk Management Plan and its Environmental

Management System.

QCA'’s Position FD, 258-9; DD, 343-4

Refer to theQCA'’s position in relation to clause 7.5 below.

7.5 AUDITS

(@

The Third Party Operator must be able to establish to QR’s reasonable satisfaction that it
is complying with the Rollingstock Interface Standards, the items identified in Paragraph
7.3.2(b), and the items identified in Paragraph 7.4.2(b), in its operations on the Rail
Infrastructure. Therefore, the Third Party Operator will be required to have its operations
on the Rail Infrastructure, including relevant systems, audited on an annual basis for

compliance with these items.
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In addition, QR may, at any time, require the Third Party Operator to have specific
elements of its operations audited for compliance, where QR has reasonable grounds for
believing that the Roallingstock Interface Standards, the items identified in Paragraph
7.3.2(b), and/or the items identified in Paragraph 7.4.2(b), have not been complied with
and the Third Party Operator has not taken appropriate measures to rectify such non
compliance.

Audits undertaken in accordance with Paragraphs (a) and (b) of this Clause, insofar as
they relate to the Rollingstock Interface Standards and the items identified in Paragraph
7.3.2(b), may at the option of the Third Party Operator and subject to QR’s reasonable
satisfaction, be undertaken in conjunction with an audit required by the Safety Regulator.
In any event, al audits must be conducted by a suitably qualified and competent person,
who is independent of the Third Party Operator and reasonably acceptable to both parties.

The audit report(s) must advise whether the Third Party Operator is complying with the
Rollingstock Interface Standards, the items identified in Paragraph 7.3.2(b), and the items
identified in Paragraph 7.4.2(b), and provide details of any non-compliance. A copy of
the audit report(s) must be provided to QR.

QCA'’s Position

The QCA refusesto accept clause 7.5 of the Draft Undertaking and
considersit appropriate that the Draft Undertaking be amended such that:

| nter face risk management plan FD, 244-5; DD, 326-8

1 QR’s right to require an annual or ‘spot’ audit of a third-party
operator’sinterface risk management plan isremoved,

2. QR and a third-party operator will commit to inform each other of
non-compliance with the interface risk management plan, including
the nature of the breach and how the breach will be rectified;

3 the Rail Safety Accreditation Unit of QT is recognised as the body
responsible for safety compliance audits under Queendand’'s rail
safety regulatory framework;

Rollingstock inter face standar ds FD, 244-5; DD, 326-8

4. QR’s right to an open-ended audit power concerning a third-party
operator’s compliance with the agreed rollingstock standards is
replaced with an entitlement to audit within the following framework:

- QR isobliged to provide all relevant information on above-rail
rollingstock incidents - eg. incidences of dragging equipment
and ‘hot box’ detection, over-loading and inaccurate train
manifests - to a third-party operator concerning its train
Services;

- it should be specified in the access agreement with athird-party
operator what aspects of that operator’s compliance with the
agreed rollingstock standards QR can audit;

- QR must provide reasonable grounds, as established in the
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7.6

access agreement, for the need for an audit prior to exercising
itsaudit right; and

- a third-party operator must pay for audits of its rollingstock
required by QR if the reasonable grounds for audit established
in the access agreement are satisfied;

Commercial matters FD, 244-5; DD, 326-8

5. for commercial matters identified and agreed during the interface
risk management process, where QR wants to audit a third-party
operator’s compliance with its contractual obligations it must provide
reasonable grounds, as established in the access agreement, for the
need for an audit prior to exercising its audit right. A third-party
operator isentitled to areciprocal audit right along the samelines.

Environmental report FD, 258-9; DD, 343-4

6. linked QR’s auditing requirement to the risks posed by a third-party
operator’s train services and what is established in the operator’s
environmental management system. Auditing requirements will be
specifically addressed in the environmental investigation and risk
management report (EIRMR). Each party will be required to
provide the other with copies of the relevant parts of itsinternal audit
reports;

I nterface coor dination plan

@

()

Prior to the commencement of Train Services by the Third Party Operator, QR will
develop, in consultation with the Third Party Operator, an Interface Coordination Plan.
Both parties shall comply with the Interface Coordination Plan in exercising the rights
and obligations of the Access Agreement. However to the extent any inconsistency arises
between the Interface Coordination Plan and the Access Agreement the requirements of
the Access Agreement shall prevail.

The Interface Coordination Plan will supplement the provisions of the Access Agreement
and be consistent with such plans in existence for other Railway Operators and may
include:

()  operationa procedures,

(i)  emergency procedures and incident management;

(i)  track possession procedures,

(iv) train control contacts,

(v) train schedule variation procedures,

(vi) service recovery procedures; and

(vii) any other issues considered necessary in respect of the procedures to be followed in
administering the Access Agreement.
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QCA’s Position No discussion

The QCA accepts clause 7.6 of the Draft Undertaking.

7.7 Adjoining infrastructure

(@

()

Unless otherwise agreed, where a Third Party Operator proposes to construct
infrastructure which connects to the Rail Infrastructure but for which QR will not be
Railway Manager, QR shall either design, or approve the design of, and supervise the
construction of the connection and those elements of adjoining infrastructure essentia to
the operation of safeworking systems on the Rail Infrastructure including the connection
itself.

QCA’s Position FD, 268; DD, 353-5
The QCA will accept this sub-paragraph asit is currently drafted provided
it is amended such that QR’s interest in the development of any adjoining
infrastructure is limited to the connecting infrastructure, which is definec
asfollows:

1 the connection point or turn-out;

2. the safeworking system, including signalling; and

3. theelectrical overhead system, wherereevant.

The Third Party Operator shall reimburse QR's reasonable costs for such design and
supervision work and, unless otherwise agreed, shall be responsible for funding al costs
associated with the construction of the adjoining infrastructure and the connection.

QCA'’s Position FD, 268; DD, 353-5

The QCA refuses to accept this paragraph of the Draft Undertaking and
considersit appropriate that the Draft Undertaking be amended such that if
QR exercisesitsright to design and construct the connecting infrastructure,
it should be within the following framework:

1 the third-party operator must be given a reasonable period within
which to provide comments to QR on any design or construction
matters.

2. QR is required to demonstrate the reasonableness of the costs
associated with it performing those design and construction (and any
associated) tasks,

3. QR isrequired to pay the reasonable costs incurred by third parties
as a result of unreasonable delays in any phase in the development of
the connecting infrastructure; and

4, design standards associated with the connection point and eectrical
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power sysem and the risk-based nature of safeworking standards
described in the QCA’s Draft Decision should apply. In addition, QR
could be required to demonstrate that the design and construction of
the connecting infrastructureisnot in excess of that required to retain
the functionality of QR’s existing infrastructure.
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8.1

DEFINITIONS& INTERPRETATIONS
DEFINITIONS

In this Undertaking, unless inconsistent with the context, the following words and expressions
shall have the respective meanings.

“ Above Rail Services’ means those activities, other than Below Rail Services, required to
provide and operate Train Services including Rollingstock provision, Rollingstock maintenance,
non train control related communications, train crewing, terminal provision and services, freight
handling and marketing and administration of those services,

“Access’ means the non-exclusive utilisation of a specified section of Rail Infrastructure for the
purposes of operating Train Services,

“ Access Agreement” means an agreement between QR and a Railway Operator for the
provision of Access and will include arrangements between Network Access and other QR
business groups for the provision of Access for the purpose of QR operated Train Services;

“ Access Application” means arequest for Access by a Third Party Operator which has been
prepared in writing and which complies with the information requirements of Paragraph 4.3(b);

“Access Charge” means the price paid by a Railway Operator for Access under an Access
Agreement;

“ Access Rights’ means the entitlement of a Railway Operator to Access in accordance with a
specified Capacity Entitlement;

“Accreditation” means accreditation in accordance with Part 4, Chapter 6 of the Transport
Infrastructure Act 1994 (QId) and “ Accredited” has a similar meaning;

“Act” meansthe Queendand Competition Authority Act 1997 (QId);

“ Additional Information” means that information that is to be provided by QR to a Third Party
Operator during the Negotiation Period as set out in Schedule D, excluding any information that
is provided as part of the Preliminary Information, but only to the extent required either by the
Third Party Operator or as part of the Access Agreement;

“ Authority” means the Crown, aminister of the Crown, afederal, state or local government
department, a corporation or authority constituted for a public purpose, a holder of an office for
apublic purpose, aloca authority, a court, atribunal and any officer or agent of the foregoing
acting as such that lawfully exercise jurisdiction over QR,;

“ Available Capacity” means Capacity that is not Committed Capacity and includes Capacity
which will cease being Committed Capacity prior to the time in respect of which Capacity is
being assessed;

“Below Rail Services” means the activities associated with the provision and management of
Rail Infrastructure, including the construction, maintenance and renewal of Rail Infrastructure
assets, and the network management services required for the safe operation of Train Services
on the Rail Infrastructure, including train control and the implementation of Safeworking
Procedures;

“ Capacity” means the capability of a specified section of Rail Infrastructure to accommodate
Train Services within a specified time period after providing for QR’s reasonable requirements
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for the exclusive utilisation of that specified section of Rail Infrastructure for the purposes of
performing activities associated with the repair or enhancement of the Rail Infrastructure,
including the operation of work trains;

“Capacity Analysis’ means an assessment of the extent a specified section of Rail Infrastructure
has Available Capacity and whether that Available Capacity is sufficient for the proposed
Access requirements and, if the Available Capacity is not sufficient for the proposed Access
requirements, an assessment of Rail Infrastructure expansion or other Capacity enhancement
required to meet those proposed A ccess requirements;

“Capacity Entitlement” means a Railway Operator’ s entitlement under an Access Agreement to
operate a specified number and type of Train Services over the Rail Infrastructure within a
specified time period and in accordance with specified scheduling constraints for the purpose of
either carrying a specified commodity or providing a specified transport service, and, until such
time that Access Agreements have been developed for al existing QR operated Train Services,
includes the Capacity that is demonstrably required for the purpose of QR operated Train
Services and in respect of which Access Charges are applicable;

“Committed Capacity” means that portion of the Capacity that is required to meet the Capacity
Entitlements of Rallway Operators,

“Common Costs’ means those costs associated with provision of Rail Infrastructure that are not
Incremental Costs for any particular Train Service using that Rail Infrastructure;

“Confidential Information” means any information, data or other matter marked confidential
by a party when disclosed to the other party or disclosed to the other party with an express
requirement in writing that the information, data or other matter be treated as confidential,
where such information, data or other matter:

(i)  isnot dready in the public domain;

(i)  does not become available to the public through means other than a breach of
confidentiality;

(i) wasnot in the other party’s possession prior to such disclosure; and

(iv) isnot received by the other party independently from athird party free to disclose
such information, data or other matter;

QCA'’s Position FD, 74-6; DD, 102-9
The QCA refuses to accept this definition and considers it appropriate that
the Draft Undertaking be amended such that “Confidential information
means any information, data or other matter in any form whatsoever
which:

1 isnot already in the public domain;

2. does not become available to the public through means other than a
breach of confidentiality;

3. was not in the other party’slawful possession prior to such disclosure;

4, is not received by the other party independently from a third party
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which isfreeto disclose such information, data or other matter; and

5. the disclosure of which might reasonably be expected to affect the
commercial affairs of a person or is marked confidential by a party
when disclosed to the other party.

Such information, data, or other matter must be treated as confidential by
the party receiving it”.

“Corporations Law” has the meaning given to that term in the Corporations (Queensland) Act
1990;

“Cogt Allocation Manual” means a manua prepared by QR which identifies the matters
outlined in Paragraph 5.5(a);

“Cross Subsidy” means where one Train Service or combination of Train Services pays Access
Charges which are insufficient to meet:

@ the Incremental Cost imposed on the Rail Infrastructure by that Train Service or
combination of Train Services, and

(b) in respect of a group of Train Services, the Common Costs related specifically to
sections of Rail Infrastructure that are used solely for the purpose of Train Services
within that combination of Train Services;

and the shortfall is contributed to by another Train Service or combination of Train Services;

“Draft Amending Undertaking” means a document specifying amendments to the relevant
provisions of this Undertaking, which is submitted to the QCA in the circumstances envisaged
in Part 5 of the Act;

“Environmental Authorities’ has the meaning given to that term in the Environmental
Protection Act 1994 (Qld);

“Environmental Investigation” means a study of the likely short term and long term beneficial
and detrimental effects on the environment of the Third Party Operator’ s operations insofar as
they interact with the Rail Infrastructure and other Train Services,

“Environmental Management System” means the Third Party Operator’s plan of management
to address dl environmental risks and to ensure compliance with all environmenta laws and
licenses;

“Environmental Risk Management Plan” means a plan identifying the set of controls and
measures agreed between QR and the Third Party Operator to address risks identified through
the Environmental Investigation, and identifying the party responsible for implementation of
those controls and measures,

“Evaluation Period” means, when in reference to an Individua Train Service, the period which
is equd to the length of the expected duration of the existing or proposed Access Agreement in
respect of the relevant Train Service or, when in reference to a group of Train Services, the
period which is equal to the length of the expected duration of the longest existing or proposed
Access Agreement in respect of any of the Train Services comprising the combination of Train
Services, provided that such period does not exceed ten (10) years,
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“Explanatory Guide” means the document devel oped for the purpose set out in Paragraph 1(d)
of this Undertaking;

“Geographic System” means sections of the Rail Infrastructure identified as such in the Cost
Allocation Manual;

“Impact Assessment Study” means a detailed study of the short and long term beneficia and
detrimental effects on the environment of the Third Party Operator’s operations insofar as they
interact with the Rail Infrastructure and which includes an assessment of al relevant
environmenta factors, including social, economic and biophysical factors related to such
operations;

“Incremental Costs’ means those costs of providing Access, including capita (renewal and
expansion) costs, that would not be incurred (including the cost of bringing expenditure forward
intime) if the particular Train Service or group of Train Services (as appropriate) did not
operate;

QCA’s Position FD, 139; DD, 211-6

The QCA refuses to accept this definition and considers it appropriate that
the Draft Undertaking be amended such that “Incremental costs means
those costs of providing access, including capital (renewal and expansion)
costs, that would not be incurred if the particular train service or group of
train services (as appropriate) did not operate. Incremental costs are
considered in the context of efficient operations and an efficient level of
assets actually required by QR, as network manager, to provide the
service(s).”

“Indicative Access Proposal” means a non-binding response from QR to an Access Application
of a Third Party Operator, prepared in writing and including the information set out in Clause
45;

“Infrastructure Payments’ means payments to QR from the Queendand Government to enable
QR to provide specified sections of Rail Infrastructure;

“Initial Capacity Assessment” means a preliminary Capacity Analysis undertaken in a manner
to give an indicative assessment only and which will require further analysis as part of the fina
Capacity Anayss,

“Interface Coordination Plan” means a plan which identifies the procedures to be followed
and the responsible officers from both QR and the Third Party Operator, in respect of al regular
operational interfaces between the parties that arise in the exercise of rights and the performance
of obligations under the Access Agreement;

“Market” has the meaning given to that term in section 71 of the Act,

“Material Change Event” means the occurrence of any of the following events on or after the
date upon which the QCA approved the relevant Reference Tariff/s:

(8 any amendment, repeal, modification or enactment of any acts, ordinances, regulations, by-
laws, proclamations and subordinate legidation made under, by or pursuant to any
Commonwedlth or State statute or any relevant Authority (“Legidation”);
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(b) any binding change in the interpretation or application of any Legidation resulting from a
decision of a court or tribunal;

(c) the making of any new policy, instruction, direction or order (“Directive’) of an Authority
(including without limitation QR’ s shareholding ministers) which impacts on QR, or the
modification, extension or replacement of any existing Directive,

(d) theimposition of arequirement for any license, permit, approval, consent or other authority
(“Authorisation”) not required as at the date upon which the QCA approved the relevant
Reference Tariff;

(e) after the date of grant of any Authorisation, a change in the terms and conditions attaching
to that Authorisation or the attachment of any new terms or conditions;

(f) theimposition or abalition of, increase or reduction in the rate of, or change in the basis of
calculating, any Commonweslth, State or Local Government imposed tax, charge, levy,
duty, impost, rate, royalty or imposition (“Tax”) imposed on, or payable by, QR including,
without limitation, any Tax relating to the protection of the environment imposed on users
of eectricity or imposing aform of consumption, value added or sales tax, but excluding
any income tax; or

(g0 achangein the Commonwealth Government ten (10) year bond rate of more than one
hundred (100) basis points from the time that the Reference Tariff:
0] was endorsed by the QCA; or
(i) was varied in accordance with Paragraph 5.3.2(b) to reflect achangein the
Commonwealth Government ten (10) year bond rate;

whichever isthe later;
“Material Default” means:

(a) repeated failure to comply with the terms and/or conditions of any of the agreements
specified in Paragraph 4.1.2(c); or

(b) any breach of afundamenta term and/or condition of any of the agreements specified in
Paragraph 4.1.2(c);

“Negotiation Period” means the period during which the terms and conditions of an Access
Agreement will be negotiated and which commences upon the Third Party Operator providing
QR with a natification of intent to proceed with negotiations pursuant to Clause 4.6 and
concludes upon any of the events set out in Paragraph 4.7.1(c);

“Network Access’ means the business group established within QR to manage the provision of
Below Rail Services with the exception of stations, platforms and selected marshalling yards;

“Operating Plan” is a description of how the proposed Train Services are to be operated,
including the matters identified in Schedule H;

“Preliminary Information” means that information that, prior to the submission of an Access
Application, QR will be required to provide to a Third Party Operator, if and to the extent
requested by the Third Party Operator, where the scope of such information is as set out in Part
1 of Schedule D;

“QCA” means the Queendand Competition Authority as established by the Act;
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“Queendand Transport” means the Department of Transport for the State of Queendand;

“Rail Infragtructure” means Rail Transport Infrastructure as defined in the Transport
Infrastructure Act 1994 (QId) for which QR is the Railway Manager;

“Railway Manager” has the meaning given to that term in the Transport Infrastructure Act
1994 (Qld);

“Railway Operator” means a person who has, or is seeking, Access from QR to operate Train
Services on the Rail Infrastructure and who is, or who will become, Accredited in respect of
those Train Services,

“Reference Tariff” isan Access Charge applicable for a specified Reference Train Service,
established in accordance with Clause 5.3, the purpose of which is to provide information to
Third Party Operators asto the likely level of Access Charge for Train Services of asimilar type
as the specified Reference Train Service;

“Reference Train Service” means anotional Train Service conforming to certain criteria,
including carrying a specified commodity type, operating between specified geographical areas
and conforming to specified technical characteristics, operational characteristics and contract
terms and conditions;

“Related Party” has the meaning given to Related Body Corporate in the Corporations Law;

“Revenue Limit” isthe maximum revenue which QR should be entitled to earn from the
provision of Accessto the Train Service or Train Service Group (as appropriate) over the
Evaluation Period,;

“Ringfencing Guidelines’ means guidelines prepared by QR in accordance with Clause 3.5,

“Rollingstock” means locomotives, carriages, wagons, rail cars, rail motors, light rail vehicles,
light inspection vehicles, rail/road vehicles, trolleys and any other vehicle which operates on or
uses the Track;

“Rollingstock Configuration” means the description of the combination of Rollingstock
comprising a Train including identification number and gross mass of individual items of
Rollingstock and the order in which those Rollingstock items are placed in the Train,

“Rallingstock Interface Standards’ are the minimum standards relating to the interface
between Rollingstock and the Rail Infrastructure with which the Rollingstock and Rollingstock
Configurations must comply in order for them to be able to be operated on the relevant parts of
the Rail Infrastructure and which include standards relating to the criteriaidentified in Part 2 of
Schedule D;

“Rollingstock Standards’ are those Rollingstock Interface Standards that relate to the design
and performance of Rollingstock;

“ Safety Management System” means:
(@) inrespect of a Railway Operator, a system developed by the Railway Operator to manage

all risks associated with the operation of Train Services including specifically those risks
identified in the Safety Risk Assessment; and
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(b) inrespect of a Railway Manager, a system developed by the Railway Manager to manage
all risks associated with the provision of Rail Infrastructure and safe management of Train
operations on the Rail Infrastructure, including specifically those risks identified in the
Safety Risk Assessment;

and which forms the basis upon which the Railway Operator or Raillway Manager becomes
Accredited;

“ Safety Regulator” means the Chief Executive of Queendand Transport (or his delegate)
operating in accordance with Part 4 of the Transport Infrastructure Act 1994;

“ Safety Risk Assessment” means an assessment of the operational and safety risks associated
with the Third Party Operator’s operations insofar as they interface with the Rail Infrastructure
and other Train Services,

“ Safety Risk Management Plan” means a plan identifying the set of controls and measures
agreed between QR and the Third Party Operator to address risks identified through the Safety
Risk Assessment, and the party responsible for the implementation of those controls and
measures;

“Safety Standards’ means al standards relating to safety, including occupational health and
safety, established in published guidelines, industry practice or QR policies and all standards
relating to safety, including occupational health and safety, prescribed by any laws;

“ Safeworking Procedures’ means the procedures and systems, including supporting
communications systems, for the safe operation of Trains and protection of work sites on the
Rail Infrastructure;

“Scheduling and Train Control Protocols’ means protocols prepared by QR outlining the
approach QR will adopt with respect to the matters outlined in Paragraph 3.2(e);

“ Solvent” means none of the following events have happened in relation to the Third Party
Operator:

@ the Third Party Operator is unable to pay al its debts as and when they become due and
payable or it has failed to comply with a statutory demand as provided in Section
459F(1) of the Corporations Law;

(b) ameseting is convened to place it in voluntary liquidation or to appoint an administrator;

(c) an application is made to a court for it to be wound up and the application is not
dismissed within one month;

(d) the appointment of a controller (as defined in the Corporations Law) of any of its assets,
or

(e the Third Party Operator proposes to enter into or entersinto any form of arrangement
(forma or informal) with its creditors or any of them, including a deed of company
arrangement;

QCA’s Position DD, 164-71

The QCA refuses to accept this definition and considers it appropriate that
the Draft Undertaking be amended such that “ Solvent means none of the
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following events have happened in relation to the third party operator:

1 the access seeker operator is unable to pay all its debts as and when
they become due and payable or it has failed to comply with a
statutory demand as provided in Section 459F(1) of the Cor porations
Law,

2. a meeting is convened to pass a resolution to place it in voluntary
liquidation or to appoint an administrator, unless the resolution is
withdrawn within 14 days or the resolution fails to pass;

3. an application is made to a court for it to be wound up and the
application is not dismissed within one month;

4. the appointment of a controller (as defined in the Corporations L aw)
of any of its assets, if that appointment is not revoked within 14 days
after it ismade; or

5. the access seeker resolves to enter into or enters into any form of
arrangement (formal or informal) with its creditors or any of them,
including a deed of company arrangement.”

“Stand Alone Costs’ means those costs that QR would incur if the relevant Train Service or
combination of Train Services (as appropriate) was the only Train Service or group of Train
Services provided Access by QR and “ Stand Alone” has a similar meaning;

QCA'’s Position FD, 139; DD, 211-6

The QCA refuses to accept this definition and considers it appropriate that
the Draft Undertaking be amended such that “stand alone costs means
those costs that would be incurred if the relevant train service or
combination of train services (as appropriate) was the only train service or
group of train services provided access by QR. Stand alone codts are
considered in the context of efficient operations and an efficient level of
assets actually required by QR, as network manager, to provide the
service(s).” “Stand alon€’ hasa similar meaning.

“Standard Gauge” means anomina gauge between rails of 1435 mm;
“Third Party Operator” means a Railway Operator other than QR;

“Track” means that part of the Rail Infrastructure comprising the rail, ballast, deepers and
associated fittings upon which Trains operate;

“Train” means any configuration of Rollingstock operating as a unit on the Track;

“Train Service” means the operation of a Train between specified origins and destinations on
the Rail Infrastructure;

“Train Service Group” means a specified combination of Train Services that operate over
discrete parts of the Rail Infrastructure and which is nominated as such in Schedule F;
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8.2

“Train Standards’ are those Rollingstock Interface Standards that relate to Rollingstock
Configurations, and

“Undertaking” has the meaning given to that term in the Act.

I nter pretation

In this Undertaking unless the context otherwise requires:

@
()
(©)
@
(€)

(f)

(s)
(h)

0]

0
*)

0

(m)
(n)

©

(9)

reference to a person includes any other entity recognised by law and vice verss;
reference to “dollars’ or “$’ means areference to Australian dollars;

words importing the singular number includes the plural number and vice versa;
words importing any gender include the other gender;

where a word or phrase is defined, its other grammatical forms have a corresponding
meaning;

any reference to any parties by their defined terms includes that party’s executors,
administrators, permitted assigns or permitted subcontractors or, being a company, its
successors, permitted assigns or permitted subcontractors and the obligation of any party
extends to those persons,

areference to conduct includes a benefit, remedy, discretion, authority or power;

a reference to conduct includes any omission and any representation, statement or
undertaking, whether or not in writing;

every agreement or undertaking expressed or implied by which more than one person
agrees or undertakes any obligations or derives any benefit binds or ensures for the
benefit of those persons jointly and each of them severaly;

clause headings are for reference purpose only;

any reference to an obligation includes a warranty or representation and a reference to a
fallure to observe or perform an obligation includes a breach of warranty or
representation;

any reference to the words “include” or “including” must be read as if they are followed
by the words “without limitation”;

any referenceto timeisto loca time in Queendand,

reference to a Clause, Subclause, Paragraph or Schedule is a reference to the
corresponding Clause, Subclause, Paragraph or Schedule to this Undertaking as amended
or replaced from time to time;

this or any other document or agreement includes the document or agreement as varied,
amended or replaced from time to time and notwithstanding any changes in the identity of
the parties;

reference to any legidation includes all legidation under and amendments to that
legidation and any legidation passed in subgtitution for that legidation or incorporating
any of its provisionsto the extent that they are incorporated;
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(g if thereisany inconsistency between matters contained in a Schedule and the body of this
Undertaking, the provisions of the Undertaking prevail.
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*SCHEDULE A

*Timetable for Internal Access Agreements

Date for Completion Products
4 months after the - unit trains of coal and major industrial products (e.g. mineras, bulk
Commencing Date fertilizer, bulk acid)
6 months after the - unit trains of containers

Commencing Date unit trains of primary industry products (e.g. grain, sugar)

Brisbane urban and interurban passenger

long distance and country passenger

QCA’s position FD, 98-9; DD, 125-8

The QCA refuses to accept Schedule A of the Draft Undertaking because it
is inconsistent with the QCA’s postion in réation to sub-paragraph
3.4.1(b).
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*SCHEDULE B

*Ringfencing Guidelines
A. Ringfencing Principles

assist in meeting QR’s obligations under section 104 of the Act, namely that having
regard to the relevant criteria Access is not provided to QR business groups operating
Train Services on more favourable terms than the terms on which QR intends to provide
Access to Third Party Operators;

ensuring that QR business groups operating Train Services are not placed at a competitive
disadvantage in relation to the negotiation and provision of Access, by virtue of QR’'s
status as a vertically integrated railway; and

ensuring that, as far as possble taking into account QR’'s obligations under the
Undertaking and under the QCA Act, QR retains the economic and other benefits which
come from being a verticaly integrated railway.

B. Ringfencing Issues

the provision of a framework for the movement of information within QR to ensure that
the confidentiality of information provided by Railway Operators, including both Third
Party Operators and QR Railway Operators, is maintained consistent with Clause 4.2 of
this Undertaking. This framework will ensure that Confidential Information provided to
QR by Third Party Operators will not be made available to those areas of QR responsible
for the commercia arrangements associated with QR operated Train Services,

the protection of QR’s intellectua property and the intellectua property rights of Third
Party Operators;

requiring all Network Access employees, contractors and other relevant QR employees
(including gtaff employed by QR business groups operating Train Services) dealing with
Access to undergo training in relation to QR’'s Ringfencing Guidelines in order to ensure
they are aware of QR’s obligations with respect to Confidential Information and the
importance of complying with QR’s Ringfencing Guidelines;

establishing procedures for staff transfer and secondment to assist in meeting QR's
obligations in relation to the Confidential Information belonging to Third Party Operators
whilst not unreasonably limiting the potential career paths of QR employeses,

establishing aregister to identify ringfencing issues and the actions taken to resolve them.
Specifically, the register will deal with questions of interpretation raised in relation to
compliance with QR’s Ringfencing Guidelines, suggestions for improvement to the
Ringfencing Guidelines, changes to procedures or controls that may be implemented over
time, action taken in response to audits of QR’'s compliance with the Ringfencing
Guidelines, and notification of breaches, potentia breaches and complaints (internal or
externd) received,

establishing procedures to conduct investigations into any complaints received from third
parties that QR had breached its Ringfencing Guidelines and to report the outcome of the
investigation to the complainant. A system of investigating possible breaches of the
Ringfencing Guidelines reported by QR employees will also be established; and
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providing for audits of QR’s compliance with the Ringfencing Guidelines.

QCA's position FD, 74-83; DD, 102-9

The QCA refuses to accept Schedule B of the Draft Undertaking because it
is inconsistent with the QCA’s position in relation to clause 4.2 and its
associated new provisions as detailed earlier.

119



Queendand Competition Authority Draft Undertaking — Schedule C

*SCHEDULE C

*Summary of Information Requirements as part of
Access Application

A. Third party operator’s name and contact details

(if the Third Party Operator is an unincorporated joint venture, all parties should be identified)

B. Train service description for freight services
Route of operation (include diagram if necessary)
Required term of Access Agreement
Method of transporting freight (e.g. containers, louvered wagons, bulk wagons)
Description of freight

Net tonnes per annum for years 1 to 4 and onwards from year 4. Seasonal peak tonnages
should be noted.

Access to station yards required, including load/unload and storage time
Storage/servicing locations, repositioning requirements

Required frequency of train services, including specific daily requirements, weekly
requirements, seasonality variations and any trends over the agreement term

Generd train details:

- Proposed number of locomotives per train

- Proposed number of wagons per train

- Type and class of locomoative

- Mass of each locomotive (includes full sand and fuel load)
- Type and class of wagons

- Nominal gross mass of wagon

- Tare mass of each wagon

- Tare mass per container

- Average number of containers per wagon
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Average proposed load (of product) per wagon
Maximum proposed gross tonnes per wagon
Axle load/spacing

Whed size

Gross tonnes per train service, forward and return

Maximum operation speed of loaded and empty train

C. Train service description for passenger services

Route of operation (include diagram if necessary)

Required term of Access Agreement

Type of passenger traffic (e.g. long distance, commuiter, tourist)

Embarking and disembarking stations enroute, facilities required at stations and estimated
dwell time

Stabling/servicing locations, empty returning/repositioning requirements

Required frequency of train services, including specific daily requirements, weekly
requirements, seasonality variations and any trends over the agreement term

Generd train details;

Tota number of locomotives per train

Total number of carriages per train

Total number of passenger multiple units (PMU) per train
Type and class of locomotive

Mass of each locomotive (including full sand and fuel load)
Type and class of carriage

Nominal gross mass of each carriage

Tare mass per carriage

Type and class of PMU

Nominal gross mass of PMU

Tare mass per PMU

Axle load/spacing
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- Whed size
- Gross tonnes per train service, forward and return

Maximum operation speed of loaded and empty train

QCA’s position FD, 119; DD, 174-5

The QCA accepts Schedule C of the Draft Undertaking.
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*SCHEDULE D

*Preliminary and Additional Information

*Part One: Preliminary Information
1.1 Introduction

This section defines the extent of the Rail Infrastructure to which this information is applicable
(‘Nominated Network’) and details the criteriafor use of the data and purpose of the document.

1.2 Technical Information
() Civil Infrastructure
description of track
operational constraints (e.g. ruling grades)
() Signdsand Operationa Systems
description of safeworking systems
()  Telecommunications
description of communications system used
(u) Electric Traction
generd system description
(v)  Rollingstock Interface Requirements
track gauge
axle load/s
train speed/s
minimum structure gauge
noise limits
(w) Locdity information
terrain information

environmental conditions, including temperature ranges, rainfal, exposure to floods,
cyclones etc.

(x)  Committed and/or potential corridor upgrades

(y) Relevant mapsand drawings
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2

corridor maps

working plan and section drawings
Level crossings

number of level crossings

type of protection used

1.3 Operational Information

(@

()

(©)

Capacity

indication of Capacity utilisation for the Nominated Network
general description of known Capacity constraints
committed Capacity upgrades

Train operation

sectional running times

maximum train length

Description of systems

operational

safeworking

1.4 Commercial Information

(d) Reference Tariffs (if applicable Reference Tariffs have been approved by the QCA)
(e) Cost Allocation Manua

1.5 Policies

(f)  Undertaking

(9 Ringfencing Guidelines

(h)  Processfor authorisation of Rollingstock

(i)  Processfor authorisation of Rollingstock Configurations

()  Scheduling and Train Control Protocols
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*Part Two: Additional Information

2.1 Rollingstock Standards

This section will identify the Rollingstock Standards currently applicable for the Nominated
Network. The Rollingstock Standards shdl be based on:

parameters necessary to manage risks of incidents involving the Rail
Infrastructure/Rollingstock interface;

parameters necessary to manage risks of incidents with adverse conseguences for the
infrastructure integrity related to Rollingstock integrity; and

Rollingstock characteristics used in formulating Access Charges.
2.2 Train Standards
This section will provide information on the Train Standards applicable to the Nominated

Network. The Train Standards shall be based on parameters necessary to reasonably manage
risks of incidents involving the Rail Infrastructure/Rollingstock Configuration interface.

QCA's position FD, 120; DD, 181-4

The QCA will accept Schedule D of the Draft Undertaking asit is currently
drafted provided it isamended such that:

1 for rail corridors where no reference tariffs apply, price and costing
information consistent with ss 102(2) and ss 101(3) of the QCA Act is
included; and

2. the preliminary information includes an outline of any unusual
signalling features on a particular system.
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*SCHEDULE E

*Summary of Standard Access Agreement

*Operative Provisions - Access Rights

Access Rights granted are for non-exclusive rights for the operation of Train Services in
terms of agreed service levels over the nominated network and are for Access only to
those parts of the infrastructure specifically included in the nominated network.

Access Rights do not include Above Rail Services such as carrying out any provisioning,
inspection, testing, maintenance of rollingstock, marshalling, shunting or other relocation
or storage of rollingstock.

The Agreement isto be for the specified term.

QCA’s Position FD, 275; DD, 371-2

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

AccessRights

1 The agreement will provide for non-exclusve train service
entitlements for the operation of train services in terms of agreed
service levels over the nominated network. Long-term train service
entitlements can be varied only in accor dance with agreed scheduling
procedures specified in the agreement or as otherwise agreed between
the parties. The Scheduling Principles should guide the performance
of the scheduling function by QR.

2. It is the responsibility of the third-party entering into an access
agreement with QR to ensure that the operator of train services
utilising the accessrightsis accredited.

3. Access agreements will be for a specified term and include a good
faith negotiation process for renewal.

*General Conditions of Contract

1. Definitionsand Inter pretation

2. AccessCharges
The Third Party Operator is to pay Access Charges (together with costs for any ancillary
services) in accordance with the Agreement. Periodic review of Access Charges may be
agreed in the case of longer term agreements.

QR renders accounts on a monthly billing basis with payment required 5 business days
from receipt of invoice.
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Late payments will bear interest at the default rate (Commonwealth Bank Reference Rate

for overdrafts of $100,000.00 or more, plus 2%).

In the case of a dispute over any amount payable the Third Party Operator is to pay the
non-disputed amount together with 50% of the disputed amount pending resolution of the

dispute by expert determination.

Any reimbursement required from QR to the Third Party Operator will be made by way

of deduction from subsequent accounts for Access Charges.

The Third Party Operator is required to lodge a security depost in the form of an
irrevocable bank guarantee for an amount specified in the Agreement to secure

performance by the Third Party Operator of its obligations under the Agreement.

QCA’s Position FD, 277; DD, 372-4

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Access Charges

1

Access charges are to be agreed between the parties and payable in
accor dance with reasonable payment terms set out in the agreement.
Late payments or credits by either party will bear interest at an
agreed default rate.

The agreement will provide for a fair and reasonable mechanism for
dealing with bona fide disputed invoices.

The agreement may provide for periodic review of access char ges.

Unless otherwise stated, all amounts payable under the agreement are
exclusiveof GST.

In appropriate cases, QR may require lodgement of a security to
secure performance by the third-party of its obligations under the
agreement having regard to QR’s reasonable assessment of the
creditworthiness of the third-party. An established rail entity’s
ability to demonstrate a track record of timely payment of similar
obligations in other rail jurisdictions should be a relevant factor in
assessing creditworthiness. Any required security should reflect the
revenuerisk that QR hastaken on.

Where there are no security arrangements in place and a user
defaults on its payments, QR is entitled to require some form of
security equivalent to itsfinancial exposure, wher e the default was not
attributable to a legitimate dispute.

A third-party paying a security deposit should be credited with
interest on the security at a market-based rate for aslong asit is held
by QR.
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3. Train Service Entitlements

The Third Party Operator must operate Trains of the nominated specification for the

transport of the nominated product over the nominated network.

The operation of Train Services must be in accordance with agreed scheduling procedures

subject to the constraints specified in the Agreement;

Where the Third Party Operator falls during any 6 consecutive months (other than for
reasons of Force Majeure or default by QR) to operate the Train Services which it is
entitled to operate under the Agreement, QR may seek a reduction in the Third Party

Operator’s entitlements to alevel commensurate with demonstrable requirements.

QCA'’s Position FD, 278; DD, 374

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Train Service Entitlements

1

The third-party shall not be entitled to commence train services
unless and until all provisons of the agreement required to be
completed or complied with prior to the commencement of train
services have been completed or complied with by the due date
specified in the agreement. QR will use all reasonable endeavours to
cooperate with the third-party to facilitate the third-party’s
completion or compliance with such requirements.

The third-party must only operate trains of the nominated
specification for the transport of the nominated product type over the
nominated network.

The agreement will contain provisions regarding the resumption of
capacity by QR. Unless otherwise agreed by the parties, the

provisons will include objective criteria to assess consistently under -

utilised capacity, a test for alternative demand and a tailored dispute

resolution process conducted by an independent expert. Appropriate

adjustments will be made to the access charges payable following a
reduction in train service entitlements.

4. Day to Day Train Movements

QR is to have exclusive responsibility for train control and will use reasonable efforts to
ensure efficient utilisation of the nominated network having regard to the entitlements of

al users and safety and maintenance requirements.

The Third Party Operator is required to comply with al QR train control directions.
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QCA'’s Position FD, 280-1; DD, 374-5

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Day-to-Day Train Movements

1. QR isto have responsbility for train control and shall exercise train
control having regard to the safe conduct of rail operations on the
nominated network.

2. QR and third parties shall ensure that the operation of train services
isin accordance with entry and exit times on the relevant daily train
plan, which may be varied in the circumstances specified in the
agreement (which normally include safety considerations, force
majeure, incidents or emergencies, track possessions in accordance
with the agreement or as otherwise agreed between the parties, such
agreement not to be unreasonably withheld).

3. The Network Management Principles establish the procedures QR
musgt follow in varying the daily train plan.

4, The third-party is required to comply with all QR train control
directions and ensure all trains and rollingstock are equipped with
appropriate communication systems to comply with the agreed
rollingstock interface standards.

5. Train Operations

All Train Services are to comply with al laws, Safety Standards, Safeworking
Procedures, the Interface Coordination Plan and other requirements of the Agreement.
QR may vary the Safeworking Procedures at any time following consultation with, and
the giving of reasonable notice to, the Third Party Operator.

The Third Party Operator is to use reasonable endeavours to ensure that its Train Services
conform to the train schedule and must notify QR of any circumstances which may affect
compliance with the train schedule. QR will use reasonable endeavours to provide an
aternative time for any Train Service unable to operate in accordance with the train
schedule however if it is unable to do so then the Train Service may be cancelled by
either party.

Except as otherwise prescribed in the Agreement neither party has any liability for delays
to train movements unless arising from the willful default of either party.

The Third Party Operator must provide the necessary communication links with QR’s
information systems and provide the specified details of Train Services prior to operation.

The Third Party Operator must provide an Operating Plan detailing al procedural aspects
relevant to its Train Services and must comply with that plan at al times. No alteration to
the Operating Plan will be permitted without the prior approval of QR.
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The parties are required to meet specified performance levels and liquidated damages
may be applied where these performance levels are not met. Performance levels may be
reviewed periodicaly and QR may adjust the Third Party Operator’s performance levels,
the Access Charges and/or the service levels where the Third Party Operator consistently
fails to meet its performance levels.

The Third Party Operator is responsible for the safe operation of its Rollingstock on the
nominated network and must ensure that at al times its Rollingstock and Rollingstock
Configurations comply with al laws, the Rollingstock specification and Rollingstock
Interface Standards specified in the Agreement.

Only Roallingstock and Rallingstock Configurations authorised by QR may operate on the
nominated network. For Rollingstock and Rollingstock Configurations to be authorised
by QR the Third Party Operator must demonstrate to QR’s reasonable satisfaction that
Rollingstock and Rollingstock Configuration complies with the Rollingstock Interface
Standards. Such authority to operate may be withdrawn if a any time Rollingstock or
Rollingstock Configurations fail to comply with the Rollingstock Interface Standards.

The Third Party Operator must ensure dl loadings of Rollingstock are secure and comply

with the requirements of the Rollingstock specification in the Agreement. QR may

require discontinuance of any service and appropriate remedial action where it has a
reasonable belief that Rollingstock is not properly loaded.

QR may vary the Rollingstock Interface Standards at any time and where this necessitates
modification of the Third Party Operator’s Rollingstock, the cost of such modifications
are to be borne in the manner agreed by the parties or, failing agreement, as determined
by an expert.

All Rallingstock must be equipped with the equipment necessary for compliance with the
Safeworking Procedures and the Third Party Operator is responsible for providing any
additional equipment required due to changes in the Safeworking Procedures required by
QR from time to time.

QR and the Third Party Operator must comply with the Interface Co-ordination Plan.

QCA’s Position FD, 282-3; DD, 375-6

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Train Operations

1.  Theagreement will specify all reasonable operational, communication
and procedural requirementsfor train services.

2. The third-party is to comply with all laws, safeworking procedures
and safety standards and all other train operations requirements in
the agreement. QR will comply with its safeworking procedures and
safety standards and may, acting reasonably, vary the safeworking
procedures and safety standards at any time following consultation
with, and reasonable notice to, the third-party. Subject to such
variations being on safety grounds, each party is responsible for its
costs - including the costs of additional or modified equipment - in
complying with the safeworking procedures and safety standards.
Safeworking procedures and safety standards will as far as
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practicable be consistent for all railway operators on the nominated
network.

3. The parties should agree specific performance levels and
measurement criteria as a basis for creating effective performance
management and incentives. This may involve financially-based
incentives and sanctions. The performance levels may also be
reviewed periodically.

4. The agreement will specify relevant rollingstock interface standards.
QR and the third-party must agree on a party competent to provide
certification for the third party’s rollingsock and rollingstock
configurations. QR hasaright to view a certificate of compliance and
associated test results from a third party in order to confirm that the
rollingstock/rollingstock configurations are as agreed by the two
parties in the interface risk management plan. QR has a right to
provide input to the safety regulator regarding the authorisation of
the third party’s rollingstock. Rollingstock and rollingstock
configurations that are certified will be included in the rollingstock
specification as being authorised to operate on the nominated network
subject to continuing compliance with the rollingstock interface
standardsand rollingstock specification.

5. Thethird-party isresponsiblefor the safe operation of itsrollingstock
on the nominated network and must ensure that at all times its
rollingstock and rollingstock configurations comply with all
applicable laws, the rollingstock specification and the rollingstock
interface standar ds specified in the agreement.

6. QR may suspend the operation of rollingstock and trains for
demonstrated non-compliance that has safety implications until such
non-compliance isrectified. If the source of non-compliance does not
have safety implications, thethird-party should be required to rectify
the non-compliance within a reasonable period of time, but not be
suspended. If the non-compliance is not rectified within a reasonable
period, QR may suspend the operation of the affected rollingstock
and trains.

7.  Thethird-party must ensureall loadingsof rollingstock are secure.

8. QR may, acting reasonably, vary the agreed rollingstock interface
standards at any time on safety grounds, after consultation with the
third-party. Otherwise, QR may, acting reasonably, negotiate any
other changes with the third-party. Where any changes in the
standards necessitate modification of the third-party’s rollingstock,
the costs of such modifications are to be borne in the manner agreed
by the parties or, failing agreement, as determined by an expert.

9. QR will not exer ciseits suspension power in relation to a third-party’s
rollingstock and trains in such a manner as to hinder or restrict
access to the declared service in any way contrary to s104 and s125 of
the QCA Act.

10. A third-party operator could reserve the right that if its rollingstock
is suspended without reasonable justification, then QR would be
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liable for thelossthereby caused.

6. Infrastructure Management

QR is responsible for the management and control of the nominated network and in
developing and maintaining its Safety Management System shall have regard to the
Rollingstock Interface Standards.

QR will carry out maintenance work on the nominated network to the standard required
to maintain its Accreditation as a Rallway Manager and consistent with its Safety
Management System.

QR may impose operationa constraints (such as speed or load redtrictions) for the
protection of persons or property or to facilitate maintenance work or enhancements and
has reasonable entitlements to take possession of the track for the purpose of maintenance
work, emergency repairs and enhancements. Except for emergency possessions QR will
comply with the specified notification procedures and, subject to compliance with those
procedures, QR has no liability for delays or cancellations of Train Services caused by the
imposition of operationa constraints.

QCA'’s Position FD, 284; DD, 376-7

The QCA refuses to accept this Schedule E principle and consders it
appropriatethat the Draft Undertaking be amended such that:

| nfrastr uctur e M anagement

1 QR isresponsble for the management and control of the nominated
network.

2. QR will carry out maintenance work on the nominated network such
that, subject to any agreed criteria, the infrastructure is consistent
with the agreed rollingstock interface standards and the third-party
can operate train services in accordance with its train service
entitlements.

3. QR may impose operational constraints - such as speed or load
restrictions - for the protection of persons or property or to facilitate
maintenance work or enhancements and has reasonable entitlements
to take possession of the track for the purpose of maintenance work,
emergency repairs and enhancements. In carrying out such work,
QR will useits reasonable endeavours to minimise disruption to train
services so that the third-party can operate train services in
accor dance with itstrain service entitlements.

4. The agreement will contain principles for consultation with the third-
party regarding maintenance that will impact on the third-party’s
schedule.

5. The agreement will contain provisons requiring the parties to
provide advice to each other in relation to factorsthat could affect the
third-party’s operation of train services or the integrity of the
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nominated network.

6. The third-party may inspect the nominated network for the purposes
of assessing the operational, environmental and safety risks with
respect to the infrastructure, as wel as the standard of the
infrastructure comprising the nominated network including, but not
limited to, fencing and at-grade crossing protection. QR will not be
liable for claimsin relation to, or arising out of, the standard of the
infrastructure except where QR fails to maintain the infrastructure
such that, subject to any agreed criteria, it is consstent with the
agreed rollingstock interface standards and the third-party can
operate train services in accordance with its train service
entitlements.

7.  The agreement will specify the reasonable terms and conditions on
which the third-party will have access to the nominated network for
the purpose of inspecting the standard of the infrastructure
comprising the nominated network.

8. Once developed, Network Maintenance Principles should be
incor porated by reference in the agreement.

7. Incident Management

The Third Party Operator is required to develop and comply with an Emergency
Response Plan containing procedures for dealing with incidents such as derailments,
breakdowns and accidents. The Plan must be consistent with QR’'s emergency
procedures.

The Third Party Operator must not cause any obstruction on the nominated network and
must notify QR of any obstruction or breach of Safeworking Procedures of which it
becomes aware or anything which may cause or contribute to an incident or obstruction.

QR is responsible for the overall co-ordination and management of incident responses
and, except for action required to avoid imminent risk of injury or damage, the Third
Party Operator is not to take any action without the prior approval of QR.

In the event of an incident the Third Party Operator is required to arrange recovery of
Rollingstock and to co-operate and assist with the restoration of train movements, comply
with the directions of QR and alter or divert Train Services as directed by QR.

The Third Party Operator is to provide reasonable assistance to QR (including the
provison of Rollingstock or equipment) to deal with circumstances which could delay
train movements subject to the Third Party Operator being reimbursed its reasonable
costs.

The parties must use al reasonable endeavours to minimise damage arisng from
restoration of services or recovery of Rollingstock however QR is entitled to take any
action it considers necessary to recommence Services as soon as possible.

Investigations into incidents are to be carried out in accordance with the process specified
in the Agreement with the parties to co-operate in any investigation and the
implementation of any recommendations.
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QCA’s Position FD, 287; DD, 377-8

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

I ncident M anagement

1 Prior to the commencement of train services the third-party is
required to develop an emergency response plan containing
procedures for dealing with incidents which must be compatible with
QR’semergency procedures.

2. In the event of an incident, QR is responsible for the overall
coor dination and management of incident responses and may, subject
to using reasonable efforts to consult with the third-party, take any
action it considers reasonably necessary to recommence services as
soon as possible. The third-party is to cooperate and assist with the
restoration of train movements in accordance with directions from
train controllers seeking to coordinate the clearance of network
blockages. Any third-party so directed should be adequately
compensated for doing so and is entitled to expect that all rail
operator s are subject to the same obligation. QR hastheright to pass
through the cost of clearing the blockage to the party that has broken
down.

3. Investigations into incidents are to be commenced as soon as
practicable after an incident and carried out in accordance with the
process specified in the agreement. The parties must cooperatein any
investigation and consult in good faith in reation to the
implementation of any recommendations.

8. Environmental Protection and Other |ssues

Prior to the commencement of Train Services the Third Party Operator is required, in
collaboration with QR, to procure an Environmental Investigation to be conducted by a
suitably qualified person reasonably acceptable to both parties to identify al risks of
environmental harm arising out of the use of the nominated network. The Third Party
Operator and QR will then develop and agree specific controls and measures to address
the risks identified in the environmenta investigation and incorporate them into the
Environmenta Risk Management Plan.

The Third Party Operator is required to incorporate the Environmental Risk Management
Plan so developed into its Environmental Management System and at al times ensure
compliance with the Environmental Risk Management Plan and all environmenta laws.

If the Environmental Investigation, the Environmental Risk Management Plan or any
independent audit identifies environmental factors preventing the provision of access as
envisaged or indicate to the reasonable satisfaction of QR that it will be placed at an
unacceptable risk of liability from possible environmenta harm or of breaching
environmental laws, QR may terminate the Agreement. Before QR may terminate the
Agreement it must first have the materia or report on which it has based its assessment of
risk subjected to an independent review by an expert.
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If Train Services are to carry dangerous goods, the Third Party Operator is to comply
with the Dangerous Goods Code (including obtaining the necessary authorisations and
providing details to QR prior to the commencement of each Train Service) and must
include procedures for the handling of any incident in its Emergency Response Plan.

The Third Party Operator must comply with the Noise Guidelines specified in the
Agreement and any other documents prepared by QR in accordance with the relevant
Environmental Protection Policy. Where the Train Services of the Third Party Operator
exceed permitted noise levels the Third Party Operator, at its cost, may be required to
participate in noise abatement measures and further monitoring of noise levels.

The Third Party Operator is responsible for taking measures to prevent contamination and
to deal with any spillage or leakage which could result in contamination.

The Third Party Operator is required to have an independent environmental compliance
audit conducted at least annually by a suitably qualified person reasonably acceptable to
QR and provide a copy of the audit report to QR.

QCA’s Position FD, 289; DD, 378

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Environmental Protection and other | ssues

1. All environmental laws, regulations and relevant guidelines must be
complied with.

2. Environmental management must be approached on a risk
identification and risk management basis with respect to operations
on the nominated network. Auditing requirements should be linked
to the environmental risks posed by a third party’s operations and be
established in that party’s Environmental Investigation and Risk
Management Report (EIRMR), which should be amended as
necessary from time to time to address ongoing risk and compliance
issues.

3. The third party isrequired to inform QR of non-compliance with its
EIRMR and provide details of how it intends to address the non-
compliance. Thethird party isrequired to rectify the non-compliance
as soon as practicable having regard to the nature of the non-
compliance, the reasonable interests of QR and any action required
by the EPA.

4, A third-party operator should comply with its obligations under the
EPA Act, including any notices or directions it received from the
EPA. Failure to comply with such an obligation and for that failure
to cause or threaten serious environmental harm establishes grounds
for amaterial event of default.

5. QR reserves the right to temporarily suspend the right of a third-
party operator to operate on therelevant network section in the event
that, in QR’s reasonable opinion, the operator’s train services cause
or threaten material or serious environmental harm. QR will not
exercise this suspension power in such a manner as to hinder or
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restrict access to the declared service in any way contrary to s104 or
s125 of the QCA Act.

6. A third-party operator could reservetheright that if itstrain services
are suspended on environmental grounds without reasonable
justification, then QR would beliable for theloss thereby caused.

9. Accreditation

Both parties are required to warrant that prior to the commencement of Train Services
they are accredited under the Transport Infrastructure Act 1994 to the extent required to
perform their obligations and exercise their rights under this Agreement. The parties must
also notify each other of any conditions, variations, amendment, investigation, suspension
or cancellation affecting their Accreditation relevant to operating the Train Services on
the nominated network.

QCA'’s Position No discussion

The QCA refuses to accept this Schedule E principle and considers it
appropriate that the Draft Undertaking be amended such that:

Accreditation

1 QR must have and maintain accreditation as a railway manager
under the Transport Infrastructure Act 1994 to the extent required to
perform its obligations under the agreement.

2. An operator accredited as a railway operator under the Transport
Infrastructure Act 1994 must operate train services and the operator
must maintain such accreditation to the extent required to perform its
obligations under the agreement.

10. Third Party Operator’s Staff

The Third Party Operator is responsible for the health and safety of its staff and their
property.

The Third Party Operator is required to demonstrate the competence of al of its staff
involved in safety related work and to ensure that they hold and keep current al necessary
gualifications and accreditations.

The Third Party Operator is to ensure that all staff comply with QR train control
directions, Safeworking Procedures and Safety Standards and QR may temporarily
suspend the right of staff to operate on the nominated network in the event of breach.

QCA’s Position FD, 237-8; DD, 379

The QCA refuses to accept this Schedule E principle and considers it
appropriate that the Draft Undertaking be amended such that:
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Third-Party’s Staff and Associated Train Services

1 The third-party is responsible for demonstrating to the Rail Safety
Accreditation Unit through the interface risk management process,
the competence of its staff performing safety-related work.

2. QR reserves the right to temporarily suspend the right of the third-
party’strain serviceto operate on the nominated network in the event
of breach or likely breach of any lawsrelating to rail safety, QR train
control directions, safeworking proceduresor safety standards.

3. QR will not exerciseits suspension power in relation to a third-party’s
train service in such a manner as to hinder or restrict access to the
declared service in any way contrary to s104 and s125 of the QCA
Act.

4. A third-party operator could reserve theright that if itstrain service
is suspended without reasonable justification, then QR would be
liable for the loss ther eby caused.

11. Risk Management

Prior to the commencement of Train Services the Third Party Operator is required, jointly
with QR, to procure a Safety Risk Assessment to be conducted by an appropriately
competent person reasonably acceptable to both parties to address the risks (other than
environmental risks) of operations over the nominated network. The Third Party Operator
and QR will then develop and agree on a Safety Risk Management Plan to be included in
the Third Party Operator’s Safety Management System.

The Third Party Operator is required to have an audit undertaken and produce a
certificate of compliance with the Safety Risk Management Plan at least annualy. All
audits are to be undertaken by an independent appropriately qualified person reasonably
acceptable to QR or may be undertaken as part of an audit required by the Safety
Regulator.

QCA'’s Position FD, 244-5; DD, 318-21

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Safety Risk M anagement

Safety risk management must be addressed by risk identification through
an interface risk management process and the formulation of an interface
risk management plan. The parties will be required to comply with the
interface risk management plan.
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12. Reporting and Inspection Rights

Upon reasonable notice QR is entitled to inspect and audit those aspects of the Third
Party Operator’s operation, procedures and documentation relevant to the Third Party
Operator’ s compliance with this Agreement.

QR is aso entitled to inspect any trains or Rollingstock to review compliance with the
Rollingstock specification and the Rollingstock Interface Standards and the Agreement
without liability for delays to Train Services caused by such inspection provided that QR
uses its reasonabl e efforts to minimise any disruptions.

QCA'’s Position FD, 290; DD, 379-80

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

I nspection and Audit Rights

1 Rights of ingpection and audit in relation to the third-party’s
compliance with the agreement and inspection of trains and
rollingstock shall beincluded in the agreement.

2. The agreement will specify the terms and conditions on which QR can
carry out such inspections and audits.

3. QR will, in carrying out any inspection or audit, give the third-party
reasonable notice and use reasonable endeavours to minimise
disruption to thethird-party’strain services.

13. Insurance by Third Party Operator

Prior to the commencement of Train Services the Third Party Operator must effect the
required insurance policies noting the interests of the Third Party Operator, any contractor
and QR and provide evidence of such insurance to QR upon commencement and renewal.
The terms and conditions of the policies must be approved by QR.

QCA'’s Position No discussion

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

| nsurance

The agreement will provide for insurances to be effected by the parties to
appropriately provide for therelevant insurancerisks.

14. Indemnitiesand Liabilities

The Third Party Operator is required to indemnify QR in respect of:
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clams arising from non-compliance with environmenta obligations although
indemnity reduced proportionately by extent of QR’s default or negligence (if any);

claims in respect of damage to property or injury to or death of any person to the
extent that such claims arise from the deliberate or negligent act or omission of, or
default by, the Third Party Operator; and

claims in respect of damage to property or injury to any person carried on Train
Services.

The Third Party Operator is to release QR from al claims for damage to property or
injury to persons associated with the use of the nominated network except where they
arise from the deliberate or negligent act or omission of, or default by QR.

Except as provided above QR is required to indemnify the Third Party Operator in respect
of claims brought against the Third Party Operator in respect of any damage to property
or persona injury or death to the extent that such clams arise from the deliberate or
negligent act or omission of QR.

QR isto release the Third Party Operator from all claims for damage to property or injury
to persons associated with the use of the nominated network except where they arise from
the deliberate or negligent act or omission of, or default by the Third Party Operator.

QCA'’s Position FD, 291; DD, 380

The QCA refuses to accept this Schedule E principle and considers it
appropriate that the Draft Undertaking be amended such that:

Indemnities and liabilities

1

Each party isliable for, and isrequired to release and indemnify each
other for, all claims in respect of personal injury, death or property
damage caused or contributed to - to the extent of the contribution -
by the wilful default or negligent act or omission of that party or its
gaff.

The third-party is solely liable for, and is required to release and
indemnify QR for, any damage to property or personal injury or
death of any person being transported on train services, except to the
extent that an act or omission by QR, its servants or agents, caused or
contributed to the damage or harm.
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15. Limitation of Liability

The liabilities of the parties for default are limited to the amount specified in the
Agreement.

Neither party has any liability for consequential loss or damage or loss of profits.

Claims by either party must be lodged within six months of the occurrence of the event or
circumstance giving rise to the claim.

QCA’s Position FD, 292-3; DD, 380

The QCA accepts this Schedule E principle as it is currently drafted
provided the period for lodgement of claims is extended from six to twelve
months.

16. Material Change

QR will give the Third Party Operator notice of the occurrence of a materia change
which may give rise to an additional cost or variation to it of performing its obligations
under the Agreement and the parties will enter into good faith negotiations to determine if
any amendments to the Agreement are necessary as a consequence.

Access charges are to be adjusted to reflect the impact of any material change which
includes, but is not limited to, changes in taxes, laws and QR’s Government Infrastructure
Payments.

QCA'’s Position FD, 293; DD, 380-81

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Material Change

1. Access charges will be adjusted to reflect the net impact of any
material change where such material change resultsin a variation to
the net cost to QR of performing its obligations under the agreement.

2. A material change shall be limited to changes in taxes, laws or
funding from QR’s government infrastructure payments. The effect
of material changes should be assessed on a case-by-case basisand in
consultation with the third-party. There should be no assumption of
automatic flow—on effects of material changes.

3. Any dispute regarding the impact on access charges as a result of a
material change will be determined by an independent expert.
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17. Disputes

Any dispute between the parties is to be firstly referred to the respective Chief Executives
for resolution. If the dispute is not resolved then the parties may agree to refer the dispute
for resolution by an expert or arbitration. If there is no agreement to resolve the dispute
in this manner then the dispute is to be determined by a court.

QCA’s Position FD, 123; DD, 370-1

The QCA acceptsthis Schedule E principle.

18. Eventsof Default
Events of Default and Materia Events of Default are as defined in the Agreement.

An Event of Default or Material Event of Default must be remedied within the time
specified in a Notice of Default otherwise access rights can be suspended and/or a court
order sought however only a Materid Event of Default can result in termination of the
Agreement.

QCA’s Position FD, 233-4, 254-62; DD, 381

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Default, Suspension and Termination

The agreement will specify reasonable events of default and mutual rights
of suspension and termination having regard to the commercial interests of
both parties.

19. Suspension

QR may immediately suspend Access Rights where the Third Party Operator fails to
comply with its obligations under the Agreement and such failure is likely to cause
disruption to Train movements or create risks to the safety of any person or property. QR
may aso suspend Access Rights for default in payment of money, maintenance of
Security or maintenance of insurance.

QR may suspend the authorisation of any Rollingstock or Rollingstock Configurations
where the Rollingstock or Rollingstock Configurations do not comply with the
reguirements of the Agreement until the non-compliance is rectified.

Train Services will be suspended if the Third Party Operator’s Accreditation is suspended
or cancelled however QR may approve the operation of Train Services by another
Accredited operator. The original Third Party Operator remains liable to pay the Access
Charges during any period of suspension.

If QR’s Accreditation is suspended or cancelled payment of Access Charges is suspended
during the period of suspension or cancellation provided such suspension or cancellation
is not contributed to by the Third Party Operator.
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QCA’s Position DD, 381

Refer to QCA position regarding Default Suspension and Termination
above.

20. ForceMajeure

The obligations of either party (other than an obligation to pay monies) will be suspended
where by reason of Force Mgjeure that party is delayed in or prevented from carrying out
its obligations under the Agreement.

In the event that infrastructure on certain specified corridors of the nominated network is
damaged or destroyed by an event of Force Maeure and in QR’s reasonable opinion the
cost of repairing the damage is not economic, QR may elect not to proceed with repairs or
replacement unless the parties agree as to the funding of the cost of that work.

In the event of a Force Majeure which prevents performance for a period of six months
the other non-affected party may terminate the Agreement.

QCA'’s Position FD, 295

The QCA acceptsthis Schedule E principle.

21. Termination

The parties will have the right to terminate the Agreement for specified Material Events
of Defaullt.

Upon termination of the Agreement for a Materia Event of Default the parties are
released from further obligations or liabilities under the Agreement except in respect of
any antecedent breaches.

QCA'’s Position DD, 381
Refer to QCA position regarding Default Suspension and Termination
above.

22. General

The Agreement contains standard provisions in relation to jurisdiction, variation, waiver
etc.

The Third Party Operator may assign the whole of its respective rights and obligations
under the Agreement to a related body corporate Accredited to operate Train Services and
otherwise capable of performing its obligations under the Agreement or to a non-related
body corporate with the prior written consent of QR (such consent not to be unreasonably
withheld). A changein control of a Third Party Operator not a publicly listed corporation
will be deemed to be an assignment of the Agreement.
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The respective Chief Executive Officers are to consult on al media releases and public
statements on any issues which are in the parties common interests provided that neither
party isto disclose Confidential Information without the other party’s approval.

The parties are obliged to keep confidentia the terms of the Agreement and any
information disclosed to the other on a confidential basis except where disclosure is
required by law. Confidential Information can only be used by the Third Party Operator
for the purpose of operation of Train Services pursuant to the Agreement.

All notices and communications must be in writing and effective on receipt.

The Agreement relates only to the use of QR infrastructure and it is the responsibility of
the Third Party Operator to obtain the necessary consent from the owners of any land
which is not controlled by QR.

The Third Party Operator is to ensure that QR is entitled to enter upon any of its land,
premises or Rollingstock for the purpose of exercising any rights under the Agreement.

QCA'’s Position FD, 296

The QCA refuses to accept this Schedule E principle and considers it
appropriatethat the Draft Undertaking be amended such that:

Assignment

1. The third-party may assign the whole of its rights and obligations
under the Agreement to a related body corporate, provided that the
assignor remains liable for the performance of obligations under the
agreement or to a non-related body corporate, with the prior written
consent of QR, such consent not to be unreasonably withheld.

2. A changein contraol of a third-party not a publicly listed corporation
will be deemed to be an assgnment of the agreement.

OR’'s Undertaking DD, 381

1. QR will comply with all applicable laws and the terms of QR’s Access
Undertaking in effect from time-to-time.

2. The agreement will contain provisions which require information
provided to Network Access by third-party operatorsto only be used
for the purposes of the agreement and to be kept confidential, in that
it not be provided to any other person - including other employees or
agentsof QR - without the consent of the third-party operator.

3. The obligation to keep such information confidential will continue to
bind the partiesfor a reasonable period of time following the expiry of
the agreement.
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*SCHEDULE F

*Train Service Groups
1. The Central Queendand Train Service Group, which comprises all Train Services
operating on the Rail Infrastructure comprising rail corridors:

from the ports a Hay Point and Dalrymple Bay to Blair Athol mine, North Goonyella
mine and Oaky Creek mine;

from the port of Gladstone to Oaky Creek mine;
from the port of Gladstone to Moura mine;
from the port of Abbot Point to Newlands mine; and

all branch lines directly connecting coal mine loading facilities to the abovementioned
corridors.

2.  The Goonyella Train Service Group, which comprises al Train Services operating on
the Rail Infrastructure comprising rail corridors:

from the ports at Hay Point and Dalrymple Bay to Blair Athol mine, North Goonyella
mine and Oaky Creek mine; and

all branch lines directly connecting coal mine loading facilities to the abovementioned
corridors with the exception of any branch lines south of Oaky Creek.

3. TheMoura Train Service Group, which comprises all Train Services operating on the
Rail Infrastructure comprising the rail corridor:

from the port of Gladstone to Moura mine; and

al branch lines directly connecting coal mine loading facilities to the abovementioned
corridor.

4.  TheBlackwater Train Service Group, which comprises al Train Services operating on
the Rail Infrastructure comprising the rail corridor:

from the port of Gladstone to Oaky Creek mine; and

al branch lines directly connecting coal mine loading facilities to the abovementioned
corridor with the exception of any branch lines north of Oaky Creek.
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5.  The Newlands Train Service Group, which comprises al Train Services operating on
the Rail Infrastructure comprising the rail corridor:

from the port of Abbot Point to Newlands mine; and

all branch lines directly connecting coa mine loading facilities to the abovementioned
corridor.

6. TheMount Isa Train Service Group, which comprises al Train Services operating on
the Rail Infrastructure comprising the rail corridor:

from Townsville to Mount Isa; and

al branch lines directly connecting mine loading/unloading facilities to the
abovementioned corridor.

QCA’s position FD, 307-14, 329-31; DD (Voal. 3), 100-5, 111-32, 201-30

The QCA refuses to accept Schedule F of the Draft Undertaking because it
is inconsistent with the QCA’s position in relation to sub-paras 5.3.1(e)
and(g).
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*SCHEDULE G

*Application of Reference Tariffs

Part A - Coal Carrying Services

1. Reference Train Services

11 Commaodity type
Reference Train Services identified in accordance with this Part A will be defined as Train
Services operated for the purpose of transporting coal. Any reference to Train Services in the

remainder of this Part A of this Schedule will, unless otherwise specified, be taken to be a
reference to a Train Service operated for the purpose of transporting codl.

12 Geographical Scope

Each Reference Train Service will be defined with respect to operation between any loading
point within the relevant geographical area nominated as origin and any unloading point in the
relevant geographica area nominated as destination. Reference Train Services will be
developed as follows:

(k)  Newlands Reference Train Service:

Origin: geographica area within 2 km of the Rail Infrastructure corridor that exists
between the loading points at Newlands and McNaughton;

Destination: geographical areawithin 2 km of Abbot Point Coal Terminal;

()  MouraReference Train Service:

Origin: geographica area within 2 km of the Rail Infrastructure corridor that exists
between the loading points at Boundary Hill, Dunn Creek and Moura Mine;

Dedtination: geographica areawithin 2 km of the Rail Infrastructure corridor that exists

between the unloading points at Queendand Alumina Limited, Clinton, Barney Point,
Gladstone Power Station, and Queendand Cement Limited;

(m)  West Moreton Reference Train Service:

Origin: geographical area within 2 km of the Rail Infrastructure that exists between the
loading points at Ebenezer and Box Flat;

Destination: geographical areawithin 2 km of Fisherman Idands;
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Q)

0

(9)

@

13

Blackwater Reference Train Service:

Origin: geographical areawithin 2 km of the Rail Infrastructure that exists between the
loading points at Boonal, Koorilgah, Curragh, Boorgoon, Kinrola, Ensham, Gordonstone,
and Gregory;

Destination: geographical area within 2 km of the Rail Infrastructure corridor that exists
between the unloading points at Queendand Alumina Limited, Clinton, Barney Point, the
Gladstone Power Station, and Queendand Cement Limited;

Goonyella South Reference Train Service:

Origin: geographical area within 2 km of the Rail Infrastructure corridor that exists
between the loading points at Coppabella, Peak Downs, Sargji, Norwich Park, German
Creek, Oaky Creek, and Gregory;

Destination: geographical area within 2 km of Darymple Bay cod termina and Hay
Point;

Goonyella North Reference Train Service:

Origin: geographical area within 2 km of the Rail Infrastructure corridor that exists
between the loading points a Burton, Moranbah North, Goonyella, Riverside, and North
Goonyellg;

Destination: geographical area within 2 km of Darymple Bay cod termina and Hay
Point; and

Goonyella West Reference Train Service:

Origin: geographical areawithin 2 km of Blair Athal;

Destination: geographical area within 2 km of Darymple Bay coa terminal and Hay
Point.

Train Service Characteristics

Each Reference Train Service nominated in Clause 1.2 will aso be defined in accordance with
other characteristics as follows:

(r)

Train Technical Characteristics including:
axle load/configuration;

train length;

gross tonnage (loaded and unloaded);
traction type;

terminal configuration; and
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compliance with other existing Rollingstock Interface Standards applicable for the
relevant Rall Infrastructure.

()  Train Operational Characteristics including:
compliance with nominated sectional running times,
availability for operation (e.g. 24 hours/day, 7 days/week);
loading/unloading time on network;

capacity entitlement defined according to specified regularity on weekly basis, specified
intervals between train cycles and specified transit times;

compliance with QR’s coordinated corridor scheduling process; and

variability of operation.

()  Contract Terms and Conditions including:

consistency with the principles incorporated in the summary of the standard Access
Agreement at Schedule E;

term; and
incorporation of an Access Charge review provison in the Access Agreement which
relates movement in the Access Charge to movements in the Reference Tariff.
2. Reference Tariff applicable to Reference Train Services
Reference Tariffs will be defined for each Reference Train Service nominated in Clause 1.2 of:
(u)  amount of Reference Tariff identified as $/,000 gtk;
(v)  proportion of Reference Tariff payable as afixed charge; and

(w) escaation of Reference Tariff.

3. Other Conditions applicable to Reference Tariffs

The validity of the Reference Tariff for each Reference Train Service nominated in Clause 1.2
will be conditional upon:

(x)  Traffic Volume Range

The Reference Tariff for each Reference Train Service nominated in Clause 1.2 will be vaid
within a nominated annual traffic volume range. Traffic volume will be measured as gross
tonne kilometres resulting from Train Services operating on the Track between al loading
points within the relevant loading geographical area and al unloading points within the
nominated unloading geographical area (including from Train Services that are not subject to
the relevant Reference Tariff).
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4. Development of Access Chargesfor actual Train Services

4.1 Wherethereisan applicable Reference Tariff

The Access Charge for a Train Service that is consistent with the specified commodity type and
geographic area nominated in a Reference Train Service will only differ from the relevant
Reference Tariff where the Train Service characteristics differ from the Reference Train Service
characteristics. In such circumstances, QR will determine the Access Charge by assessing
variations to the Reference Tariff to ensure that the change in the revenue that would be
received by QR reasonably reflects the change in costs (including the impact of changes in
risks) to QR arising from the operation of the Train Service compared to the operation of it if it
matched the Reference Train Service.

In doing so, QR will endeavour to ensure that variations in Access Charges from the Reference
Tariff to reflect variations in Train Service characteristics from the Reference Train Service
characteristics will be assessed consistently for al Train Services within the same specified
commaodity type and geographic area of the Reference Train Service.

4.2 Wherethereisno applicable Reference Tariff
(y) Development of Applicable Reference Tariff

Where a proposed Train Service is not consistent with the geographic scope of an existing
Reference Train Service as identified in Clause 1.2, QR may, depending on the significance of
the traffic flows arising from the proposed Train Service:

develop an additional Reference Train Service to those identified in Clause 1.2 which
identifies a geographic scope that incorporates the loading/unloading points for the
proposed Train Service, and develop an associated Reference Tariff for this additiona
Reference Train Service;

extend the geographic scope of an existing Reference Train Service identified in Clause
1.2 to incorporate the loading/unloading points for the proposed Train Service; or

not develop a Reference Train Service incorporating the loading/unloading points for the
proposed Train Service due to the relative insignificance of the resultant traffic flows.

QR will not extend the geographic scope of an existing Reference Train Service to incorporate
an additional loading/unloading point, if the inclusion of this additional loading/unloading point
would result in an increase in the applicable Reference Tariff.

Where it is proposed to extend the geographic scope of an existing Reference Train Service, or
develop an additiona Reference Train Service, QR will incorporate in its Indicative Access
Proposal for the proposed Train Service its estimate of the expected Access Charge to apply.
QR will aso submit to the QCA for its approva the Reference Tariff to apply to the existing
Reference Train Service (as geographicaly extended) or the additiona Reference Tariff (as
applicable). When the Reference Tariff for the Reference Train Service applicable to the
proposed Train Service is approved by the QCA, the quoted Access Charge will be replaced by
the Reference Tariff, adjusted as necessary for changes in the actua Train Service
characteristics from the specified Reference Train Service characteristics in the manner outlined
in Clause 4.1.
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(@ Amendment of Schedule G

Where an applicable Reference Tariff is to be developed in accordance with Paragraph (a) of

this Clause, QR will submit to the QCA a Draft Amending Undertaking amending this Schedule

G to reflect the amendment to the existing Reference Train Service or the identification of a
new Reference Train Service, whichever is applicable.

5. Review of Reference Tariffs

For the purpose of Reference Tariffs subject to this schedule, a Material Change Event will
include:

(aa) actua traffic volume faling outsde the volume range nominated for the relevant
Reference Train Service pursuant to Paragraph 3(a) of this Schedule.

QCA’s position FD, 329-31, DD (Val. 3), 71-87

The QCA refuses to accept Schedule G of the Draft Undertaking because it
isinconsistent with theQCA’s position in relation to paragraph 5.3.1(e).
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*SCHEDULE H

*Qperating Plan
1. Areaof Operation
Origin
Destination
Route Description

Entry and exit points onto Network

2. BusinessPlan
Tonnage profile
Passenger loading and unloading profile
Anticipated project life

Seasonality of haulage

3. Operation
Type of service (passenger, freight)
Commodity
Train Consist Configuration
Load and Length of train service
Operational constraints
Dangerous goods
Overload management system

Timing of scheduled servicing activities

4. ServicelLevels
Frequency requirements, including specific daily and weekly requirements
Maximum train services per year
Dwell times at loading facility

Dwell times at unloading facility
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Enroute operationa requirements
Rollingstock operational speed
Indicative timetable requirements
any connecting services

any critica timings at specified locations

5. Train Service Planning/Ordering
Train service ordering preference

Train service canceling preference

6. Train Information
Type
Class and number of locomotives per train
Gross tonnage of train
Tareof train
Method of operation
Traction type
Fuel range
Safety systems
Communication system
Tran length

Achievable operating speeds

7. Crewing Plan
Train service crew requirements
Location of crew depots
Crew change points

Dwell times at change points
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8. Recovery Methods
Recovery of marked off rollingstock at |oading/unloading locations/enroute
Recovery of derailments

Recovery of failed locomotives

QCA's position No discussion

The QCA accepts Schedule H of the Draft Undertaking.
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*SCHEDULE |

*Environmental I nvestigation

This list is to be taken as the minimum requirements to be addressed and the Environmental
Investigation and the Environmental Management System should not be restricted to the
elements included in thislist.

1. Water Quality Management

The Third Party Operator must consider the impact on storm water systems and natura
waterways. In doing so, all relevant water quality standards and regulations must be met.

2. Air Pollution Management

The Third Party Operator must consider the impact on air qudity. In doing so, al relevant air
quality standards and regulations must be met.

3. Contaminated L and Management

The Third Party Operator must consider the impact of the operation on land contamination. In
doing so, al practicable control measures to prevent the contamination of land must be
undertaken.

4. Nature Conservation
The Third Party Operator must consider the impact of the operation on the flora and fauna.

5. Management of Hazar dous Substances and Danger ous Goods

The Third Paty Operator must consider the environmenta impacts associated with the
management of hazardous substances and dangerous goods by the Third Party Operator. In
particular, the Third Party Operator must ensure that QR’s requirements for the management of
hazardous substances and dangerous goods are complied with.

6. Waste M anagement

The Third Party Operator must consider the impact of any waste produced by the operation. In
doing 0, all rdevant government and local authority requirements must be met.

7. Environmental Noise Management

The Third Party Operator must consder the impact of any noise produced by the operation. In
particular, the Third Party Operator must meet the requirements of the Rail Noise Plan referred to
in the Environmenta Protection Policy (Noise) and, where appropriate, must comply with QR’s
requirements for meeting the Rail Noise Plan referred to above.

8. Environmental Monitoring

The Third Party Operator must address the requirements of environmental monitoring to ensure
that the environmenta standards are met.
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9. Education, Awareness and Training

The Third Party Operator must consider the impact of the level of employee training with particular
emphasis on the implementation of the Environmental Management System.

QCA'’s position No discussion

The QCA accepts Schedule | of the Draft Undertaking.
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