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INTRODUCTION

11

1.2

The existing declaration

The use of Queensland Rail's below-rail network, as specified in s. 250(1)(b) of the QCA Act, is
taken to be declared under Part 5, division 2 of the QCA Act (see Box 1).

The regulatory framework for the existing declaration is governed by the QCA Act, as well as
Access Undertaking 1 (AU1), which was approved by the QCA on 11 October 2016 and expires
on 30 June 2020. AU1 sets out the terms and conditions under which Queensland Rail provides
access to its service. AU1 also addresses the process required for an access seeker to negotiate
access to the service, and the way in which any disputes in relation to access are to be resolved.

Box 1: The declared service

Section 250(1)(b) of the QCA Act provides that the following service is taken to be a service
declared under Part 5, division 2 of the QCA Act:

the use of rail transport infrastructure for providing transportation by rail if the
infrastructure is used for operating a railway for which Queensland Rail Limited, or a
successor, assign or subsidiary of Queensland Rail Limited, is the railway manager

The meaning of ‘railway manager’ and ‘rail transport infrastructure’ are defined in the
Transport Infrastructure Act 1994 (Qld), schedule 6.

Queensland Rail’s below-rail network

Queensland Rail manages a rail network that extends more than 6,600 kilometres across
Queensland and is used by freight and passenger trains.?

Queensland Rail provides the below-rail service as well as above-rail passenger services on its
network. Pacific National, Aurizon Operations, Linfox and Watco (from December 20193)
provide above-rail freight services on various parts of the network. A map of Queensland Rail’s
network is in Figure 1.*

! Queensland Rail, Access Undertaking 1, approved by the QCA 11 October 2016,
https://www.queenslandrail.com.au/business/acccess/Access%20Undertaking%20and%20related%20documents/
Queensland%20Rail%20Access%20Undertaking%201%202016.pdf.

2 Queensland Rail, sub. 8, p. 2.

3 Watco Companies, Rail Services: Australia, accessed 7 February 2020,
https://www.watcocompanies.com/services/rail/australia/.

4This map is a simplified representation of the main railway track, and it does not show all rail transport
infrastructure as defined within the meaning of the existing declaration.



https://www.queenslandrail.com.au/business/acccess/Access%20Undertaking%20and%20related%20documents/Queensland%20Rail%20Access%20Undertaking%201%202016.pdf
https://www.queenslandrail.com.au/business/acccess/Access%20Undertaking%20and%20related%20documents/Queensland%20Rail%20Access%20Undertaking%201%202016.pdf
https://www.watcocompanies.com/services/rail/australia/
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Figure 1 Queensland Rail network
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Source: QCA website, https://www.qca.org.au/Rail/Queensland-Rail/Qld-Rail-rail-systems.

Queensland Rail describes its network as comprising seven regional 'systems' and the
Metropolitan 'system'.® These systems are highlighted in Figure 1, and based on Queensland Rail
information, can be summarised as follows:

e Tablelands system (dark blue on the map above)—comprises two corridors from Cairns to
Forsayth and Normanton to Croydon. The system is currently used exclusively by tourist
services.®

e North Coast Line (purple)—extends between Nambour (north of Brisbane) to Cairns.” It
services major population centres in Brisbane, Bundaberg, Gladstone, Rockhampton,
Mackay, Townsville and Cairns as well as various ports along Queensland’s eastern coastline.
The line primarily transports intermodal/containerised freight, agricultural products and
various regional passenger services.?

e Mount Isa Line (dark green)—extends from Stuart (near Townsville) to Mount Isa, and
includes the Flynn to Phosphate Hill branch line. The line carries bulk minerals from the
North West Minerals Province east to the Port of Townsville and carries mining and

5 Queensland Rail, sub. 8, p. 2.

& Queensland Rail, sub. 33, p. 73.

7 The Parana to Rocklands and Kaili to Durroburra sections of the North Coast Line (in the Central Queensland Coal
Network region) are currently managed by Aurizon Network.

8 Queensland Rail, sub. 33, pp. 63-64.



https://www.qca.org.au/Rail/Queensland-Rail/Qld-Rail-rail-systems
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industrial inputs west into the Mount Isa region. It also carries a small amount of livestock as
well as four one-way passenger services per week.’

e Central Western system (orange)—comprises the main line from Nogoa to Winton and the
Clermont branch (from Emerald to Clermont). The system carries agricultural products
including grain and livestock, as well as four one-way passenger services per week.°

e Western system (light blue)—comprises the main line from Miles to Quilpie, and a number
of branch lines, including Dalby to Meandarra (Glenmorgan), Miles to Wandoan, and
Westgate to Cunnamulla.’! The system carries agricultural freight including grain and
livestock, as well as four one-way passenger services per week (on the “Westlander’ from
Brisbane to Charleville).*?

e West Moreton system (pink)—extends from Rosewood to Miles. The system primarily
carries coal, as well as agricultural products and regional passenger services.!3

e Metropolitan system (light green)—radiates from the Brisbane central business district. It is
bounded by Rosewood to the west and Nambour to the north, and extends south to Varsity
Lakes station in the Gold Coast region, as well as south-west to the Acacia Ridge Terminal
(where it connects with the interstate rail system to New South Wales).'* It is primarily used
for commuter passenger services and is also an important rail freight connection, including
for coal and agricultural products travelling from the west to the Port of Brisbane;
intermodal freight travelling interstate and between Brisbane and north Queensland; and
livestock travelling from the central west and north west regions to processing facilities in
Brisbane.!® Currently, all interstate traffic (i.e. to/from New South Wales) must travel on the
Metropolitan system and transfer to the interstate rail system at Acacia Ridge.'®

e South Western system (yellow)—extends from Toowoomba south-west to Thallon, including
the Wyreema to Millmerran and Warwick to Wallangarra branch lines. This system primarily
carries agricultural products including grain.’

1.3 Structure of Part B

The assessment of the service that Queensland Rail provides is set out in this part (Part B) in the
following order:

e Service and facility
e Criterion (a)
e Criterion (b)

e Criterion (c)

® Queensland Rail, sub. 33, pp. 65-66.

10 Queensland Rail, sub. 33, pp. 72-73.

11 Queensland Rail information shows that currently, the Charleville to Cunnamulla, Miles to Wandoan and Tycanba
to Jandowae branch lines on this system are non-operational: Queensland Rail, sub. 33, p. 69, para. 352.

12 Queensland Rail, sub. 33, pp. 69-70.

13 Queensland Rail, sub. 33, pp. 66-67.

14 ARTC, sub. 22, p. 2. The section of rail track extending from the Acacia Ridge Terminal south to the Queensland-
New South Wales border is currently leased by the Australian Rail Track Corporation (ARTC).

5 Queensland Rail, sub. 33, attachment A, p. 5, table Al.

16 There is a change of rail gauge at Acacia Ridge, as Queensland rail networks are narrow gauge (1,067 mm), and
New South Wales rail networks are standard gauge (1,435 mm).

7 Queensland Rail, sub. 33, p. 70, para. 380; sub. 33, attachment A, p. 4.
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1.4

1.5

e Criterion (d).

Final recommendation

The QCA's final recommendation is that parts of the below-rail service provided by Queensland
Rail, as described in s. 250(1)(b) of the QCA Act!®, be declared. Specifically, the QCA
recommends that the following parts of the service, each of which is itself a service within the
meaning of s. 72 of the QCA Act, be declared:

e the North Coast Route service

e the Mount Isa Route service

e the West Moreton Route service
e the Central Western Route service
e the Western Route service

e the South Western Route service.

The QCA recommends that each of these parts of the service be declared for a period of 15
years.

The QCA recommends that the Tablelands system service not be declared.

Each of these parts of the service is defined in Appendix B.

The NCC’s recommendation in the Port of Newcastle matter

On 24 September 2019, the National Competition Council (NCC) released its recommendation
to revoke the declaration of the service at the Port of Newcastle.®

The NCC found that criterion (a)?® was not satisfied, and that the Minister could reasonably
form the view that criterion (d)?* was not satisfied. In making these recommendations, the NCC
considered the declaration criteria in s. 44CA of the Competition and Consumer Act 2010 (Cth)
(CCA). These declaration criteria are substantially similar to the access criteria applied by the
QCA under s. 76 of the QCA Act.

The QCA notes that the service provided by Queensland Rail is materially different from the
service provided by the Port of Newcastle Operations (PNO). Queensland Rail provides access to
its below-rail services, which is used by its customers to haul freight across the state, whereas
PNO provides the right to access and use the shipping channels at the port, by which ships may
enter, exit, load and unload at the relevant port terminals.?> The users of the Port of Newcastle
service are generally homogenous (e.g. coal miners or their shipping agents), in contrast with
the users of the Queensland Rail service, who are likely to be varied and operate in a variety of
dependent markets, including mining, industry, agriculture, retail and logistics.

18 That is, 'the use of rail transport infrastructure for providing transportation by rail if the infrastructure is used for
operating a railway for which Queensland Rail Limited, or a successor, assign or subsidiary of Queensland Rail
Limited, is the railway manager'.

1% The NCC released its recommendation following the decision of the Minister (the Federal Treasurer) to revoke the
declaration of the service at the Port of Newcastle on the same day.

20 Section 44CA(1)(a) of the CCA.

21 Section 44CA(1)(d) of the CCA.

22 NCC, Revocation of the declaration of the shipping channel service at the Port of Newcastle, final recommendation,
July 2019, para. 3.1.
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The NCC considered that charges for the Port of Newcastle service were likely to remain a small
proportion of the international spot prices of coal with or without declaration of the service. In
contrast, the QCA considers that due to the nature of the services provided by Queensland Rail,
and given submissions from stakeholders, it is likely that the access charges of Queensland Rail
would be a material part of the overall supply chain costs of access seekers/users. Moreover,
Queensland Rail would have an ability and incentive to exercise market power at time of
contract renewal.

The NCC considered that there were a range of factors that would mitigate the risk of hold-up,
including the impact on PNQO's reputation and its lease agreement with the State. In the context
of the submissions received, the QCA is not persuaded by Queensland Rail's arguments that
hold-up would not occur. In particular, in relation to the Queensland Rail service, the QCA
considers that long-term contracts and the prospect of reputational damage are not effective
solutions to hold-up.

In considering whether the threat of reputational damage is an effective constraint on
Queensland Rail’s ability and incentive to exercise market power, the QCA had regard to
whether Queensland Rail's conduct is transparent to other access seekers. Relevantly, in a
future without declaration, there would not be oversight, or transparency, of Queensland Rail's
access terms, including pricing terms.?® It is likely that Queensland Rail would continue to
bilaterally negotiate access terms with individual customers.

In contrast, the NCC noted that PNO advertises its fees for accessing its service in a ‘Schedule of
Service Charges’ which is available on its website.?* While PNO appears to charge different
amounts for different types of users of the service, its Schedule of Service Charges provides for
the same navigation service charge, wharfage charge and port security charge rates to be
imposed on all coal vessels, regardless of the operator or whose coal is being carried.?®

The QCA considers that the different conclusions reached by the NCC and the QCA are likely due
to the differences between the services provided by PNO and that provided by Queensland Rail.

2 The QCA considers the effect of Queensland Rail's access framework in Part B, Chapter 4.

24 NCC, Revocation of the declaration of the shipping channel service at the Port of Newcastle, final recommendation,
July 2019, para. 7.145.

25 NCC, Revocation of the declaration of the shipping channel service at the Port of Newcastle, final recommendation,
July 2019, para. 7.146.
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2 THE SERVICE AND FACILITY

2.1 Introduction
The starting point of the review of Queensland Rail’s declaration is s. 250(1)(b) of the QCA Act:

the use of rail transport infrastructure for providing transportation by rail if the infrastructure is
used for operating a railway for which Queensland Rail Limited, or a successor, assign or
subsidiary of Queensland Rail Limited, is the railway manager

‘Railway manager’ and ‘rail transport infrastructure’ are defined in the Transport Infrastructure
Act 1994 (Qld) (TI Act).?® Specifically, ‘rail transport infrastructure’ is defined in schedule 6 of the
Tl Act? as:

facilities necessary for operating a railway, including—

(a) railway track and works built for the railway, including, for example—
. cuttings

. drainage works

. excavations

. land fill

. track support earthworks; and

(b) any of the following things that are associated with the railway’s operation—
. bridges

. communication systems

. machinery and other equipment

. marshalling yards

. notice boards, notice markers and signs

. overhead electrical power supply systems
. over-track structures

. platforms

. power and communication cables

. service roads

. signalling facilities and equipment

. stations

. survey stations, pegs and marks

. train operation control facilities

. tunnels

. under-track structures; and

26 Section 250(5) and schedule 2 of the QCA Act.
27 Reprint current from 11 April 2019.
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(c)

(d)

vehicle parking and set down facilities for intending passengers for a railway that are
controlled or owned by a railway manager or the chief executive; and

pedestrian facilities, including footpath paving, for the railway that are controlled or
owned by a railway manager or the chief executive;

but does not include other rail infrastructure.28

2.2 Identifying the service

2.2.1 Stakeholder submissions

Stakeholders did not dispute that the service is defined in s. 250(1)(b) of the QCA Act. However,
stakeholders commented on whether Queensland Rail’s service should be analysed as a single

service or a series of smaller services.

Queensland Rail said that it provides eight services, being the use of the following eight sections

of its network:

While Queensland Rail acknowledged that each service entails the use of rail transport
infrastructure for providing transportation by rail, it said such a definition (as set out by the QCA
in the draft recommendation) lacks the specificity required for regulation under the QCA Act.3°

the Mount Isa Line, being that part of the network bounded to the east by (and
including) Stuart and to the west by (and including) Mount Isa and including all branch
lines comprised in that part of the network;

the North Coast Line, being those parts of the network bounded to the south by (and
including) Nambour station, to the north by (and including) Cairns and to the west by
(but excluding) Stuart and including all branch lines, comprised in that part of the
network, including those in the Maryborough area and Taragoola to Graham;

the West Moreton System, means that part of the network comprising the rail corridor
from (and including) Rosewood to Miles, excluding all branch lines not directly
connecting coal mine loading facilities to that rail corridor;

the Western System, being those parts of the network bounded to the east by (and
including) Miles and to the west by (and including) Quilpie and including all branch lines
comprised in that part of the network, but excluding those parts of the network that are
part of the West Moreton System;

the South Western System, being that part of the network bounded to the west by (and
including) Thallon, to the north by (and including) Toowoomba and to the south by (and
including) Wallangarra and including all branch lines comprised in that part of the
network including Wyreema to Millmerran branch line;

the Central Western System, being that part of the network bounded to the east by (and
including) Nogoa, to the north by (and including) Clermont and to the west by (and
including) Winton and including all branch lines comprised in that part of the network;

the Tablelands System, being those parts of the network bounded to the west by (and
including) Normanton and to the east by (and including) Cairns and including all branch
lines comprised in those parts of the network; and

the Metropolitan System, being that part of the network bounded to the north by (and
including) Nambour station and to the west by (and including) Rosewood and including
all branch lines comprised in that part of the network.2?

28 The definitions of terms within the meaning of ‘rail transport infrastructure’ (for example, ‘other rail
infrastructure’, 'railway' and ‘railway manager’) also appear in schedule 6 of the Tl Act.
2% Queensland Rail, sub. 33, p. 11, para. 52.

The service and facility
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Queensland Rail argued that each service being assessed should be defined by reference to the
sections of railway line used to provide this service. 3! It said this approach is:

e implicit in the specification of the service in s. 250(1)(b) of the QCA Act, where the service is
defined by reference to the railway for which Queensland Rail is the railway manager (i.e.
the whole of Queensland Rail’s narrow gauge network)

e implicit in the QCA’s approach in the draft recommendation to identifying parts of the
service, and specifically the eight rail systems constituting separate services to be assessed

e required, given the significant variation in the systems’ supply chain dynamics, rail corridor
characteristics and geographic locations.3?

In addition, Queensland Rail noted that in the draft recommendation, the QCA considered some
services ‘together’ for the purpose of assessing criterion (a), namely the services provided using
the West Moreton system and Metropolitan system, and the services using the North Coast Line
and Metropolitan system. Queensland Rail submitted that such an approach is unnecessary, as
access applications can be made in respect of more than one service. However, it said that if the
QCA is minded to consider the Metropolitan system together with the North Coast Line and the
West Moreton system, it is appropriate to amend the definition of services offered to capture
the relevant infrastructure used to provide the service. That is:

e the North Coast Line service would also include the use of the Metropolitan system from
Nambour to Roma Street and to Fisherman Islands, Moolabin or Acacia Ridge

e the West Moreton system service would also include the use of the Metropolitan system
from Rosewood to the Fisherman Islands via Corinda and Yeerongpilly.33

Queensland Rail further submitted that if such an approach was adopted by the QCA, the
relevant service should be defined so that use of the Metropolitan system not in conjunction
with the North Coast Line or the West Moreton system, is not captured.3

Queensland Rail noted its submissions address the eight services it has identified, however, it
also noted that those arguments apply equally to the service as a whole and its analysis is not
changed if the alternate definitions for the North Coast Line service and West Moreton system
service are adopted.®®

The South West Producers said the scope of the declaration means that access to all of
Queensland Rail’s rail network constitutes part of the declared service. While some of those rail
lines are shown as distinct pieces of infrastructure (as in Figure 1), the South West Producers
said it is important to note:

freight to and from a number of parts of the network travel across other parts of the network,
particularly including the South East Queensland network. That is, the ‘services’ provided are
best understood on an origin-destination basis, which do not necessarily correspond to
Queensland Rail’s designation of its own lines and systems.36

30 Queensland Rail, sub. 33, p. 10, para. 46.

31 Queensland Rail, sub. 33, p. 10, para. 47.

32 Queensland Rail, sub. 33, p. 10, paras 48-50.
33 Queensland Rail, sub. 33, p. 12, paras 54-57.
34 Queensland Rail, sub. 33, p. 12, para. 57.

35 Queensland Rail, sub. 33, p. 12, para. 58.

36 South West Producers, sub. 4, p. 9.
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On this basis, from the perspective of the service provided on the West Moreton and
Metropolitan systems, the South West Producers said the relevant service is either:

e the entirety of the Queensland Rail declared service as defined in the QCA Act (i.e. the
entirety of the Queensland Rail network); or

e the use of rail transport infrastructure for providing transportation of coal to the Port of
Brisbane by rail consisting of the West Moreton network, future extensions or expansions to
it, and relevant parts of the South East Queensland network, including the dedicated dual
gauge track from Lytton Junction to Fisherman Islands (the West Moreton corridor coal rail
access service).%’

The South West Producers noted this definition is closer to Queensland Rail’s definition (than to
the QCA’s)—but is more appropriate, as it defines the service by reference to what the
customer is acquiring, rather than being unnecessarily prescriptive about particular points in the
Metropolitan system (which the South West Producers consider has the potential for making
any declaration ineffective if Queensland Rail makes changes to how coal services utilise the
Metropolitan system to access the Port of Brisbane during the declaration period).38

In addition, the South West Producers said that the rail access service utilised by coal producers
with mines in the West Moreton system is properly considered as a single service involving
access to parts of both the West Moreton and Metropolitan systems, given that:

e travelling only along the West Moreton system is of very limited utility on its own

e access is currently applied for and contracted on the basis of a service from a coal producers'
rail load out to the QBH coal terminal at the Port of Brisbane (it is not contracted as separate
services for each system)

e while it might be theoretically possible to apply for access separately, it would create
additional risks (operationally and contractually) if access for each system had to be
contracted separately.®

Glencore said the Mount Isa Line is a service in itself and should be assessed separately (as
Queensland Rail has submitted). However, it said the service should be properly defined,
including the rail links to the Port of Townsville, via the Jetty branch line—Queensland Rail’s
definition does not include the section of rail between Stuart and Townsville and this should
form part of the service.*®

2.2.2  QCA analysis

The QCA considers that the 'service' about which it must make a recommendation under s. 87A
of the QCA Act is the service as a whole (i.e. use of the entire Queensland Rail network) as
described in s. 250(1)(b). There is nothing in the text of the QCA Act that indicates the service
currently declared consists of one or more separate rail systems.

If the QCA is not satisfied that the service described in s. 250(1)(b) of the QCA Act satisfies each
of the access criteria, it may still recommend that a part of this service be declared if that part
of the service is itself a service and satisfies each of the access criteria.** The QCA interprets

37 South West Producers, sub. 4, p. 4; sub. 31, p. 4; sub. 40, p. 9.
38 South West Producers, sub. 40, p. 9.

3% South West Producers, sub. 40, p. 9.

40 Glencore, sub. 41, p. 2.

41 Sections 87A and 87C of the QCA Act.
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s. 87A(1)(b) as contemplating a recommendation that one or more parts of a service may be
declared (i.e. the reference to the singular 'part' includes the plural).

The QCA notes the description of services submitted by Queensland Rail, which sought to frame
the services by reference to Queensland Rail’s definitions of the various rail systems making up
its network, being the:

e North Coast Line

e Mount Isa Line

e West Moreton system
e Metropolitan system

e South Western system
e Western system

e Central Western system
e Tablelands system.

The QCA considers that Queensland Rail’s description of its rail systems is a convenient way to
analyse the various components of the Queensland Rail network, since this is how the rail
systems are widely described and understood by Queensland Rail and its users.

However, neither the separation of the network into these rail systems, nor the description
given to each system by Queensland Rail, necessarily means that use of these systems
constitute separate 'services' for the purpose of analysis under s. 87A of the QCA Act.
Furthermore, these descriptions are not necessarily based on the economic activity in
dependent markets that are potentially affected by the use of this rail infrastructure, as
different parts of the Queensland Rail network are often used in combination with each other
to provide rail access to customers in different dependent markets.

The operation of rail access services may necessitate the use of rail infrastructure in one or
more rail systems. As a result, unless the provision of the service is confined to an individual
system, the QCA has identified and defined services in terms of the use of ‘routes’, which
encompass the relevant rail system(s) and other infrastructure that are necessary to operate
that service.

This is central to the QCA's approach to identifying and defining the different 'parts' of the
declared service, namely identifying the assets that are used to provide rail access services to
customers in different dependent markets. Because of this approach to analysing the declared
service, and the different parts of this service, the QCA has started with its assessment of
criterion (a) in relation to the Queensland Rail service, rather than criterion (b).

Summary of QCA conclusions

In applying the access criteria, the QCA has first analysed the service as a whole—that is, the
service as described in s. 250(1)(b) of the QCA Act. As discussed in section 3.3, the QCA
considers that criterion (a) is not satisfied for the service as a whole. This precludes a
recommendation that the whole of the service described in s. 250(1)(b) of the QCA Act be
declared.

Therefore, the QCA has considered whether one or more parts of the service, which are
themselves services, satisfy the access criteria. In summary, the QCA identified the following
parts of the service on which it has conducted its assessment:

10
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e the North Coast Route service

e the Mount Isa Route service

e the West Moreton Route service
e the Central Western Route service
e the Western Route service

e the South Western Route service

the Tablelands system service.

The QCA considers that each of these parts of the declared service is itself a 'service' within the
meaning of s. 72 of the QCA Act. Definitions of these terms are contained in Appendix B.

2.3 Identifying the facility

2.3.1 Stakeholder submissions

Stakeholders did not dispute that the facility for the service was defined in the QCA Act, but
they also provided views on defining the facility by reference to rail systems.

Given that what is to be declared is the service rather than the facility, Queensland Rail
submitted that it provides eight services (by reference to its rail systems) and the QCA is
required to:

e identify the ‘facility for the service’ according to each of the eight services

e consider what the facility is (or facilities are), based on the minimum bundle of assets
required to provide the relevant individual services (as in the approach outlined by the
Australian Competition Tribunal in the Sydney International Airport case).*?

Queensland Rail said this approach is consistent with the policy rationale of ensuring an access
regime only facilitates access where required and does not unduly stifle competitive forces, and
in the present case is simplified, given the services are defined by reference to the relevant
parts of Queensland Rail’s network.** With respect to identifying the facility, Queensland Rail
argued that ‘the QCA has not engaged with the question required of it’ in the draft
recommendation. When this inquiry is made, Queensland Rail said, it is clear that there are
eight facilities.*

Other stakeholders also provided their views on how the facility should be defined, by reference
to the infrastructure that is needed to provide the service:

e The South West Producers provided a preferred definition for the West Moreton corridor
coal rail access service, with reference to infrastructure that they (or a similar customer)
would need to use for the service.*®

e Glencore considered the Mount Isa Line and said the service should be properly defined by
reference to the rail access service for the Mount Isa Line including the rail links to the Port
of Townsville, via the Jetty branch line.%®

42 Queensland Rail, sub. 33, pp. 12-14.

43 Queensland Rail, sub. 33, p. 13, para. 62.

4 Queensland Rail, sub. 33, p. 13, paras 60—66.
4> South West Producers, sub. 40, p. 9.
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2.3.2

233

QCA analysis

The QCA considers that the facility for the existing declared service is the facility described in
s. 250(1)(b) of the QCA Act, that is, rail transport infrastructure if the infrastructure is used for
operating a railway for which Queensland Rail Limited, or a successor, assign or subsidiary of
Queensland Rail Limited, is the railway manager.

'Rail transport infrastructure' is defined in schedule 6 of the Tl Act to mean 'facilities necessary
for operating a railway', and includes not only the railway track, but also 'things that are
associated with the railway's operation', such as bridges, marshalling yards, overhead electrical
power supply systems and service roads. Thus, the facility for the declared service is all facilities
included in the statutory definition of 'rail transport infrastructure'.

The QCA considers that the facilities for any part of the declared service (which is itself a
service) will be the assets (that is, the rail transport infrastructure) used to provide rail access
services to customers in different dependent markets.

Summary of QCA conclusions

Given the QCA’s approach to identifying the relevant service(s) (see section 2.2), the QCA has
first analysed the facility as a whole, and secondly identified the following facilities for each part
of the service:

e the North Coast Route

the Mount Isa Route

e the West Moreton Route
e the Central Western Route
e the Western Route

e the South Western Route

the Tablelands system.

Each of these facilities should be understood to refer to all relevant rail transport infrastructure,
and not just the railway track. Definitions of these terms are contained in Appendix B.

46 Glencore, sub. 41, p. 2.
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3 CRITERION (A)—PROMOTE A MATERIAL INCREASE IN
COMPETITION

3.1 Introduction

Section 76(2)(a) of the QCA Act is expressed as follows:

that access (or increased access) to the service, on reasonable terms and conditions, as a result

of a declaration of the service would promote a material increase in competition in at least 1
market (whether or not in Australia), other than the market for the service

A summary of key matters raised by stakeholders with respect to criterion (a), as well as the
QCA’s final recommendations, are set out below in Table 1.

Table1l Summary of key positions—s. 76(2)(a) of the QCA Act

Criterion (a)

Issue

Queensland Rail

Other stakeholders

QCA final
recommendation

Queensland Rail’s
service as a whole
(i.e. as defined in s.
250(1)(b) of the QCA
Act)

Criterion (a) is not
satisfied in relation to the
Queensland Rail service as
awhole

Stakeholders discussed a
variety of dependent markets
across the various Queensland
Rail systems

Criterion (a) is not
satisfied. Analysis of
parts of the service
undertaken

See section 3.3

Queensland Rail's
access framework

In a future without
declaration, the access
framework ensures access
will be provided on
reasonable terms and
conditions

As such, declaration
would not promote a
material increase in
competition in any
dependent markets

The access framework will
cause uncertainty of pricing
and non-pricing terms of
access, which will damage
competition in a number of
dependent markets

See Part B, Chapter 4

North Coast Route
service

Mount Isa Route
service

West Moreton
Route service

Central Western
Route service

Western Route
service

South Western
Route service

Criterion (a) is not
satisfied in relation to any
parts of Queensland Rail's
service

Pacific National and Linfox
considered criterion (a) was
satisfied

Criterion (a) is satisfied
See Part B, Chapter 5

Glencore considered criterion
(a) was satisfied

Criterion (a) is satisfied

See Part B, Chapter 6

The South West Producers
considered criterion (a) was
satisfied

Criterion (a) is satisfied

See Part B, Chapter 7

Woatco and GrainCorp
considered criterion (a) was
satisfied with respect to the
use of the Central Western,
Western and South Western
systems

Linfox focused on the Central
Western system and
considered criterion (a) was

Criterion (a) is satisfied

See Part B, Chapter 8
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3.2

3.3

Criterion (a)

satisfied
Tablelands system No stakeholders made Criterion (a) is not
service submissions relating satisfied
specifically to the Tablelands See Part B, Chapter 9
system ’

The QCA's approach to assessing criterion (a)

The QCA’s approach to assessing criterion (a) has broadly involved the following. First, the QCA
has identified relevant dependent markets (other than the market for the service).*’
Subsequently, the QCA has assessed whether access (or increased access) to the service, on
reasonable terms and conditions, as a result of declaration, would promote a material increase
in competition in at least one dependent market. This involves comparing the likely future with
declaration and the likely future without declaration.

In particular, in comparing the future with declaration and the future without declaration, the
QCA has assessed whether Queensland Rail has the ability and incentive to exercise market
power, and if so, whether an exercise of that market power would have a material adverse
effect on competition in a dependent market.

Dependent markets for the service as a whole

In assessing criterion (a), the QCA has first considered the service as a whole. Therefore, the
QCA has sought to identify whether there is a market, other than the market for the service,
that is dependent on access to the service as a whole.

Stakeholders identified a range of markets as separate from the market for Queensland Rail’s
service, but did not make detailed submissions to support the assessment of a single market
that is dependent upon access to the whole of the service.

One possible market that is dependent upon access to the service as a whole may be an above-
rail freight haulage market. The QCA has considered whether such a market exists, and based
on the information before it, the QCA is not satisfied that such a market exists for the whole
Queensland Rail service, for the purpose of assessing criterion (a).

A number of third party operators provide freight services on Queensland Rail’s network. The
QCA is satisfied that the market for these above-rail freight services is separate from the market
for the below-rail access service. In considering whether this is a single Queensland-wide above-
rail freight haulage market, and whether this market is dependent on access to the entire
Queensland Rail network, the QCA notes:

e There is minimal cross-system traffic across the network (while some customers traverse
more than one rail line to reach their destination, traversing the network more broadly is not
required).

e The predominant types of freight hauled on each particular rail system are different, for
instance:

47 The market for the service is discussed in section 11.4.
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— the North Coast Line carries predominantly intermodal freight

— the Mount Isa Line carries predominantly non-coal minerals and other bulk freight (e.g.
acid and fertiliser)

— the West Moreton system carries predominantly coal.

A range of customers depend on above-rail haulage services, and the market conditions
these customers face vary markedly, depending on the type of freight hauled.

The infrastructure requirements vary between the various rail systems, meaning that an
above-rail operator will often need to configure bespoke rollingstock depending on the
particular rail system on which they operate. For example, the Metropolitan system is rated
A grade track (20-30 tonne axle loads), the North Coast Line and Mount Isa Line are rated B
grade track (20-22 tonne axle loads), whereas the West Moreton system, the Central
Western system, the South Western system and parts of the Western system are rated D
grade track (15.5-18 tonne axle loads).*®

Freight is not hauled on the Tablelands system. Queensland Rail submitted that the
condition of the Tablelands system is such that there is little scope to operate freight
services by rail.#°

Given this, the QCA has not identified a single above-rail market (or any other market
warranting further analysis of criterion (a)) that is dependent on the use of the service as a
whole. Therefore, the QCA is unable to conclude that criterion (a) is satisfied for the
Queensland Rail service as a whole.

However, it is apparent from the above that there are a range of markets dependent on access
to parts of the service. These are discussed in detail with respect to the part of the service on
which they depend. Table 2 provides a brief summary of possible dependent markets that the
QCA identified, the parts of the service that the QCA has identified and their corresponding
facility. The definitions of each service and facility is in Appendix B.

Table 2 Parts of the service, facilities and possible dependent markets

Possible dependent markets Description of the relevant part Facility
of the declared service

The above-rail freight haulage North Coast Route service North Coast Line
market

Metropolitan system

(together, the North Coast Route)

the North West Queensland
minerals region

The North West Queensland Mount Isa Route service Mount Isa Line
minerals tenements market

Those parts of the North Coast Line

The above-rail freight haulage that interconnect the Mount Isa Line
market and the Port of Townsville
The market for mining inputs in (together, the Mount Isa Route)

48 Queensland Rail, Brisbane Metropolitan System Information Pack, October 2016, p. 30,
https://www.queenslandrail.com.au/business/acccess/Documents/Brisbane%20Metropolitan%20System%20Infor
mation%20Pack%20-%20Issue%203%20-%200ctober%202016.pdf.

4 Queensland Rail, sub. 33, attachment A, p. 5.
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