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QR NETWORK's 2008 DRAFT ACC ESS UNDERTAKING

ARTC COMMENTS O N THE QCA POSITION PAPER

ARTC notes the proposed restructure of QR Ltd. into five separate Corpora tions
Law subsid iaries wholly owned by QR Ltd., and the change of name to the networ k
subsidiary from QR Network Access to QR Ne twork Pty. Ltd . It is intended that
QR Ne twork would hold all asse ts that it man ages and that all internal access
ag reements with QRNa tional will be formalised as legally enforceable con tracts.
Ownership of below rail assets is to be transferred from QR Ltd. to QR Ne tw ork on
1 September 2008 (presumabl y a delay from the previously ad vised date of 1 July
2008).

ARTC ack nowledges the previous stakeholder consulta tion undertaken by the QCA
in relation to Q R Networ k's preliminary draft access undertaking in May 2008,
which has resulted in so me modificati ons to the preliminary draft, and further
comment by QR Network (as part of its application) as a response to stakeho lde r
submissions . It is noted that QR Ltd . intends to withdraw the 2005 Access
Undertak ing to take effect from 1 Sep tem ber 2009, and that it is QR Networ k' s
intention for the proposed 2008 Access Undertaking to have effect from 1
Septem ber to 30 June 2009, at which time it is intended that a new rev ised 2009
Access Unde rtak ing will come into effect.

As such the 2008 Access Undertaking is intended as a temporary ar rangement
largely extend ing the requirements of the 2005 Access Undertaking (but recognising
the re-s tructure), until a revised 2009 Access Undertaking can be assessed by the
QCA.

ARTC has no issue with QR Ltd's and QR Network' s proposed approach.

ARTC owns or manages th rough lease a substantial part of the inters ta te ra il
network connec ting the Quee ns land border, th rough to Sydney, Melbourne and
Ad elaide, to Perth. ARTC has recently obtained Aust ralian Co mpe tition and
Consumer (ACCC) approval for its 2007 Interstate Access Undertaking covering the
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interstate ra il ne twork it ow ns or leases.

In its previous submission, ARTC argued that although the re-structure would
crea te separate independent subsid iaries of QR Ltd. , these su bsid iaries we re st ill
related through QR Ltd .'s ow nership an d gua rantee, and that it would still see m
plaus ible for decision making of QR Ne twork to be influenced by the pa ren t, with
the potential for anti-compe titive outcomes. It also argued that it would be unlikely
tha t the confide nce of th ird part ies to seek to access to the networ k to compe te w ith
QR Ltd's above rail subsidiaries would be substantially en ha nced as a result of the
restructure.

To this end, ARTC cons idered that the QCA's objective to ensure that the regulatory
principles as they currently apply to QR should be preserved in the proposed
undertaking is appropr iate. ARTC maintains this view, an d as yet has st ill no t seen
any compe lling evidence to suggest that measures to add ress the relation sh ip
between QR Ltd . And QR Networ k, sufficient to deliver market confide nce, should
not be maintained in the 2009 Access Undertaking.

QR Networ k has proposed a numb er of amend men ts to the preliminary draf t 2008
Access Undertaking that, in the ma in, seek to address concerns raised by the QCA
and stakeho lders. In the main , the proposed ame nd ments see m reasonable.

Po tentially the most conten tious proposal is that rela ting to compliance with QR
Networ k' s confidentiality and rin g-fencing obliga tions being facilitated by way of a
confide ntiality deed between QR Networ k and QR Ltd., as opposed to these being
included in serv ice ag reemen ts and a deed of cross guarantee, as was proposed in
the preliminary d raft . ARTC has not seen this document an d is therefore unaware
of its conten ts. As such, ARTC canno t make any commen t in relati on to the
appropriateness of the proposed arrangements, and will re ly on the QCA to satisfy
itself in th is regard.

In relation to QR Network's respo nse to concerns raised by stakeho lde rs in the
previous consu lta tion, QR Network's responses seem reasonable in man y cases,
altho ug h comments in relati on to the new access ag ree ments that will result from
the replacement of existing internal access agreements are un able to be confirmed in
the absence of the new ag reements. ARTC understands from the correspo nde nce
that these ag reemen ts will not be published.

In relation to concerns raised by Asciano w ith regard to QR Networ k's proposal to
amend the indemnity and liability clauses in 2008 Opera tor Standard Access
Agreement presumabl y in order to ensu re equiva lent ar ran gements as provided for
under the 2005 Access Undertaking follo wing the re-structure, ARTC has not been
able to undertake any detailed legal assessme nt of the proposed ame nd ments to
confirm Asciano's or QR Network's claims. At a broad level, ARTC does not
conside r it unreasona ble that QR Networ k Access sho uld seek to amend
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f 'd

a rra nge ments such that its exposures as an entity following the re-struc ture are
subs tan tially the same as whil st part of the larger QR structure.

On the other hand it would be of so me conce rn if QR's re-structure gave rise to
increased cos t to the industry, or created a circums tance of inequitable treatment
between QR above rail en tities and third parties. Whilst QR Network has
respo nded to Asciano's concerns in its subm ission to the QCA, it is not readily
appa rent from the response that these concerns have bee n ade qua tely addressed.
To th is end, ARTC would support greater transparency by QR Network by
demonstrating the impact on indust ry cos t and equity of its proposals in relation to
clau ses 14 and 15.

These comme nts contain no informati on conside red 'commercial-in-confidence'. A
copy of the submission has also been forwarded to your office via ema il.

For further information regard ing the preparation of these comments, could yo u
please contact Mr. Glenn Edwards, (08)82174292 (Ph), (08)82174578 (Fax),
ged wards@artc.com.a u (Email) .

Simo n Ormsby
Genera l Man ager Commercia l
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