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Executive summary

Background

This submission is provided by the Queensland Resources Council (QRC) in response to a request
from the Queensland Competition Authority (QCA) for comments on Aurizon Network Pty Ltd’s
(Aurizon Network) draft 2017 access undertaking (UT5). The QRC thanks the QCA for the
opportunity to provide this submission. The QRC would welcome the opportunity to discuss this
submission with the QCA secretariat.

The QRC is the peak representative organisation of the Queensland minerals and energy sector.
The QRC’s membership encompasses minerals and energy exploration, production, and
processing companies and associated service companies. The QRC works on behalf of members
to ensure Queensland’s resources are developed profitably and competitively and in a socially and
environmentally sustainable way.

All operating Queensland coal producers are members of the QRC. A number of coal mining
companies in development and operating phase are also members of the QRC.

This submission has been prepared in close consultation with the QRC'’s rail working group. The
rail working group meets regularly throughout the year to discuss rail regulatory matters. The rail
working group has met on numerous occasions in finalising this submission. All QRC members who
are current or likely future users of the declared network are members of the rail working group.
The rail working group has high levels of participation from the QRC'’s coal members.

The QRC'’s rail working group has been supported by expert advisers including an expert rail
regulation consultant, two law firms, an economic consultancy and a technical consultant.

Should there be change from UT4

60901554.19

The 2016 access undertaking (UT4) was approved by the QCA on 11 October 2016. The UT4
process had commenced on 30 April 2013. There were more than 50 separate submissions on UT4
(most submissions being multi-faceted) and 5 decisions by the QCA. It is fair to say that the UT4
process was prolonged. UT4 has been in operation for 5 months. There is a strong case to suggest
that for UT5 there should be no change from UT4 other than for:

. matters which are peculiar to UT4 (such as the Baseline Capacity Assessment);
. manifest errors; and
. improvements which are broadly supported by stakeholders.

The QRC's position is that UT5 should be the same as UT4 other than for these matters. In the
QRC's view all parties would benefit from a period of regulatory stability. It is also the case that UT4
has not been in operation for long enough to assess what if any changes should be made to it.

Aurizon Network considers that some changes to UT4 are warranted. The QRC is pleased and
appreciative of the fact that Aurizon Network has proposed a limited number of changes (and not a
re-write of UT4). However, all of the issues which are proposed by Aurizon Network were fully
ventilated during the UT4 process, circumstances have not changed and the changes (with very
limited exceptions) are not supported by stakeholders. In light of the extensive UT4 process and
limited life span of UT4, there is no need to re-examine those issues, and any re-examination which
the QCA is bound to undertake should lead to the same conclusions. The QRC considers that the
UT4 terms should continue to apply to UT5 other than for matters which are peculiar to UT4,
manifest errors and broadly supported changes.

If the QCA considers that some change to UT4 is warranted, the QRC has set out in this
submission its position on Aurizon Network’s proposed changes. Aurizon Network’s proposed
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Executive summary

changes, if approved, would alter the commercial balance of the undertaking further in Aurizon
Network’s favour. We consider that the changes should not be approved or at the very least require
substantial amendment. In the event that the QCA is minded to support a version of any of Aurizon
Network’s proposed changes, then the QRC requests that the QCA also considers a very small
number of additional matters which may go some way to maintaining the balance of the
undertaking. Those changes are only proposed if, in principle, the QCA determines that there
should be some change from UT4.

3 Outline of QRC submission

The QRC'’s submission is comprised of two volumes.

Volume 1 addresses the policy aspects of UT5 and is comprised of:

(@) this summary;
(b) the QRC'’s submission on drafting changes pertaining to policy matters;
(c) annexure 1 — table identifying Aurizon Network drafting changes accepted and not

accepted by the QRC (this table is Appendix P.1 from Aurizon Network’s submission,
with the addition of an extra column);

(d) annexure 2 - QRC mark-up of UT5 (marked against UT5);

(e) annexure 3 — QRC mark-up of UT5 (marked against UT4);

) annexure 4 — QRC mark-up of the Standard Access Agreement;

(9) annexure 5 — QRC mark-up of the Standard Train Operations Deed;

(h) annexure 6 — QRC redraft of the Standard Rail Connection Agreement (clean); and
0] annexure 7 — QRC redraft of the Standard Rail Connection Agreement (marked up

against UT5).

Volume 2 addresses the pricing aspects of UT5 and is comprised of:

(@ the QRC’s submission on pricing matters;

(b) annexure 1 — Report from Castalia; and

(c) annexure 2 — Allens’ advice to the QRC regarding pricing matters.
4 Collaboration with Aurizon Network

The QRC has had the benefit of meeting with Aurizon Network on a number of occasions to discuss
Aurizon Network’s UT5 submission. The QRC’s submission incorporates those compromises that
the QRC is able to accept and make in respect of Aurizon Network'’s drafting. The QRC intends to
work further with Aurizon Network with a view to finding additional common ground. To the extent
that additional common ground can be found, that will be the subject of a further submission by the
QRC on 17 March.
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Reference Table

The table set out below identifies how the QRC has addressed each policy issue regarding UT5 in this volume
of its submission. The items highlighted grey are amendments which the QRC requests the QCA to consider
which do not relate to any amendments proposed by Aurizon Network. The remainder of the items are in
response to amendments requested by Aurizon Network.

Topic UT5 Reference  Covering submission Mark-up
Beyond powers N/A V
N/A
Beyond powers
Access Conditions Clause 6.13 V V
Access Conditions Annexure 2 — Mark-up of UT5
Transfers Clause 7.4 V V
Transfers Annexure 2 — Mark-up of UT5
Supply chain coordination  Clause 7A.3 V V
Supply chain coordination Annexure 2 — Mark-up of UT5
Capacity assessments Clause 7A.4 V V
Capacity assessments Annexure 2 — Mark-up of UT5
?:;:;?;nent of system Clause 7A.4 V V
Capacity assessments Annexure 2 — Mark-up of UT5
First right to fund Clause 8.7 V V
First right to fund Annexure 2 — Mark-up of UT5
SUFA development Clause 8.8 V V
SUFA development Annexure 2 — Mark-up of UT5
Expansion shortfalls Clause 8.9

v

Expansion shortfall

v

Annexure 2 — Mark-up of UT5

60901554.19
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Reference Table

Topic UT5 Reference  Covering submission Mark-up
Disputes Part 11 V V
Disputes Annexure 2 — Mark-up of UT5
Regulatory Asset Base Schedule E V
Expansion shortfall V
Annexure 1 - Response to
Aurizon Network’s Annexure 2 — Mark-up of UT5
proposed amendments to
uT4
Changes in payload Clause 7.4.3 V
Standard
Access V Annexure4 — QRC mark-up of the
Agreement Standard Access Agreement
Standard Train Changes in payload Annexure 5 — QRC mark-up of
Operations Deed the Standard Train Operations
Deed
Standard Rail Connection Standard Rail
Agreement Connection V

Agreement
9 V Annexure 6 — Standard Rail

Connection Agreement (clean)

Standard Rail Connection .
Annexure 7 — Standard Rail

Agreement :
Connection Agreement (marked
up against UT5)

Response to Aurizon N/A
Network’s proposed V
amendments to UT4

Annexure 1 - Response to N/A

Aurizon Network’s
proposed amendments to
uT4
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Beyond powers

1 The QCA'’s powers

1.1 Overview of Aurizon Network’s position on the QCA’s powers
(sections 2.1 and 2.4 of Aurizon Network’s submission)

@

(b)

(©

(d

(e)

)

C)

(h)

60901554.19

Aurizon Network considers that the QCA does not have the power to refuse an
‘appropriate’ draft access undertaking on the basis that it prefers a ‘more appropriate’
draft access undertaking.

Aurizon Network also considers it inappropriate for the QCA to impose terms in an
access undertaking which:

Q) are inconsistent with the QCA Act; or
) extend beyond the terms on which access is to be provided.

Aurizon Network acknowledges that its current and previous access undertakings
include matters which are, in Aurizon Network’s view, beyond the scope of matters that
the QCA has the power to require in an access undertaking. Aurizon Network has either
not included or modified some of these matters in UT5.

Aurizon Network considers that the QCA cannot seek to impose amended or new
provisions in response to a draft access undertaking if it does not have the statutory
power to require those provisions in the first place.

Aurizon Network’s submission evinces a general position that the QCA must not be
given any function or power under an access undertaking unless there is a specific
provision in the QCA Act that explicitly grants the relevant function or power to the QCA.
The QRC does not support this position on the basis that this position:

Q) is inconsistent with the intended operation of the QCA Act and, in particular,
the object of Part 5 (Access to services) of the QCA Act; and

2) would, if adopted, unreasonably fetter the QCA'’s role in overseeing third party
access to declared services and the QCA’s broad rights in relation to the
approval and supervision of access undertakings.

Aurizon Network’s position on the QCA'’s powers is applied to its submissions on:

Q) Access Conditions (section 3.3 of Aurizon Network’s submission);

) investment in Expansions (section 3.4 of Aurizon Network’s submission);

3) capacity shortfall rectifications (section 3.5 of Aurizon Network’s submission);
4) supply chain coordination (section 3.6 of Aurizon Network’s submission);

(5) dispute resolution (section 3.7 of Aurizon Network’s submission); and

(6) SUFA (section 3.8 of Aurizon Network’s submission).

A summary of Aurizon Network’s position on the QCA'’s powers in relation to these
aspects of UT5 is described in further detail below and, in each case, is followed by the
QRC'’s response.

The QRC's response to Aurizon Network’s submissions on the matters listed in
section 1.1(f) other than in relation to the QCA’s powers is separately set out in the
sections of this submission with the following headings:

Q) Access Conditions;
) Expansion shortfalls;
3) First right to fund;

QRC Submission
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Beyond powers

4) Supply chain coordination;
5) Disputes; and
(6) SUFA development.

1.2 Aurizon Network’s position on the QCA’s powers regarding Access
Conditions (section 3.3 of Aurizon Network’s submission)

(@ Aurizon Network considers that:

Q) under the negotiate-arbitrate framework of the QCA Act, the right (and
freedom) to negotiate an access agreement is paramount and the access
provider and access seeker must not be divested of this right; and

) the negotiate-arbitrate framework of the QCA Act does not require that any
agreement reached by the parties be subject to approval by the QCA.

(b) Aurizon Network also considers that a process in an access undertaking that permits the
QCA to accept, or otherwise approve, Access Conditions, or an agreed deviation from a
Reference Tariff, cannot be required by the QCA because the QCA Act does not give the
QCA any functions relating to the approval of any aspect of an access agreement.

1.3 QRC’s position

Overview

@) The QRC does not support Aurizon Network’s position that the QCA cannot require an
access undertaking to include a process that permits the QCA to approve Access
Conditions or Reference Tariff deviations. Nor does the QRC support Aurizon Network’s
position that the QCA Act does not give the QCA any functions relating to the approval of
any aspect of an access agreement.

(b) As discussed in sections 1.3(e) to 1.3(j) below:

Q) the QCA is granted wide powers and functions under the QCA Act in relation
to the approval of draft access undertakings and has a wide discretion when
deciding whether it is appropriate to approve a draft access undertaking; and

) the definition of ‘access undertaking’ is drafted in broad terms and the QCA
Act does not otherwise specify or restrict the terms of an access undertaking
(other than requiring an access undertaking to include an expiry date).

(c) These broad functions, powers and discretions under the QCA Act are not consistent
with Aurizon Network’s submission that the QCA does not have the power to require an
access undertaking to include an approval process for any aspect of an access
agreement.

(d) If Aurizon Network'’s interpretation were correct there would be little that the QCA could
do in relation to access agreements (other than arbitrate access disputes). That is not a
sensible interpretation and could not have been what was intended.

QCA'’s broad functions and powers in relation to access undertakings

(e) As discussed in further detail in sections 1.3(f) to 1.3(i) below, the reason for the QRC’s
position (as described in section 1.3(a)) is that it considers the QCA is granted very
broad functions and powers under the QCA Act in relation to access undertakings
including with respect to:

Q) the approval of access undertakings (sections 10(h), 10(n) and 11) (see
section 1.3(f));

2) the factors that the QCA may consider in deciding whether it is appropriate to
approve an access undertaking submitted in response to an ‘initial
undertaking notice’ (section 138(2)) (see section 1.3(Q));

3) if the QCA refuses to approve a draft access undertaking, the amendments
the QCA may ask the owner/operator of a declared service to make to a draft
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) (approval
1)

@

©)
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Beyond powers

access undertaking under a ‘secondary undertaking notice’ (section 134(2))
(see section 1.3(h)); and

if the owner/operator of a declared service does not comply with the initial or
secondary undertaking notice, the terms of a draft access undertaking that the
QCA may itself prepare and approve (section 135), taking in account the
allowable contents of an access undertaking (section 137) and the definition
of ‘access undertaking’ (Schedule 2 Dictionary) (see section 1.3(i)).

of undertakings)
The QCA'’s functions are set out in section 10 of the QCA Act and include:
(A) the approval of undertakings for services (section 10(h)); and

(B) functions incidental to the approval of such undertakings (section
10(n)) [emphasis added].

The term ‘incidental’ is not defined in the QCA Act. However the phrase
‘incidental to’ is defined in the Macquarie Dictionary as meaning ‘liable to
happen in connection with; naturally appertaining to’. There is a wide range of
functions that would be considered ‘in connection with’ the undertaking
approval function which means the QCA'’s functions in this regard are
potentially wide-ranging.

The QCA’s powers are set out in section 11 of the QCA Act. The QCA is
granted the power to do anything necessary or convenient to be done for, or
in connection with, the performance of its functions (section 11(1)(e)). Again,
this is a wide-ranging power, which indicates that the scope of the QCA’s
powers and functions in relation to the approval of undertakings under the
QCA Act should not be construed narrowly.

As noted in section 1.1(e), Aurizon Network’s submission evinces a general
position that the QCA must not be given any function or power under an
access undertaking unless there is a specific provision in the QCA Act that
explicitly grants the relevant function or power to the QCA. This general
position is reflected in Aurizon Network’s position on the QCA'’s powers
regarding Access Conditions. The QCA considers that Aurizon Network’s
position is unduly narrow given the breadth of the QCA’s functions and
powers under sections 10 and 11 of the QCA Act (as described in sections
1.3()(1) and 1.3(f)(2)).

(9) (decision whether to approve undertaking)

@

@

©)

4
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The QCA has a wide discretion when deciding whether it is appropriate to
approve an access undertaking.

The QCA may approve a draft access undertaking if it considers it appropriate
to do so having regard to the factors listed in section 138(2) of the QCA Act
(section 138(2) factors). The section 138(2) factors are not mandatory
conditions that must be satisfied before a draft access undertaking may be
approved by the QCA. Rather, the section 138(2) factors are matters that the
QCA must take into account when it decides whether it is appropriate to
approve a draft access undertaking.

The section 138(2) factors include:

(A) the object of Part 5 of the QCA Act (as discussed in sections 1.3(k)
to 1.3(n)) (section 138(2)(a));

(B) the legitimate business interests of the owner/operator of the
service (section 138(2)(b));

©) the interests of access seekers (section 138(2)(e)); and
(D) ‘any other issues the [QCA] considers relevant’ (section 138(2)(h)).
The QCA Act does not:

QRC Submission
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Q)

@)

®)

(6)

™

®

Beyond powers

(A) specify an order of priority with respect to the section 138(2)
factors;

(B) allocate relative weightings to the section 138(2) factors;

© identify any section 138(2) factor as being paramount;

(D) require a draft access undertaking to be consistent with all section

138(2) factors to the same extent; or

(E) require a draft undertaking to be consistent with all section 138(2)
factors to a minimum extent or at all.

The impossibility of the hypothetical ‘requirements’ in paragraphs 1.3(g)(4)(D)
and 1.3(g)(4)(E) is highlighted by the conflicting nature of certain section
138(2) factors, such as the interests of the owner, the operator and access
seekers and the public interest.

Accordingly, the QRC considers that the QCA, when making a decision as to
whether it is appropriate to approve the draft access undertaking:

(A) must balance the section 138(2) factors and determine the relative
priority or weight that should be given to each factor; and

(B) may approve a draft access undertaking that is in some respects
inconsistent with a section 138(2) factor provided that the QCA has
had regard to all section 138(2) factors and considers it appropriate
to approve the draft access undertaking.

Beyond the requirements to:

(A) have regard to the factors specified in section 138(2) factors;

(B) publish the draft access undertaking, invite submissions and
consider submissions received by the due date (section 138(3));
and

© not refuse to approve a draft access undertaking where the QCA

considers a minor and inconsequential amendment should be
made to a particular part of the undertaking (section 138(5)),

the QCA has a very wide discretion to determine whether it is appropriate to
approve a draft access undertaking.

The QRC does not support Aurizon Network’s position that the QCA does not
have a power to refuse a draft access undertaking on the basis that it prefers
an alternative, ‘more appropriate’ draft access undertaking. The QRC
considers that if the QCA determines that an alternative draft access
undertaking would address the section 138(2) factors to a greater extent than
the draft access undertaking under review, then the QCA may determine that
it is not appropriate to approve the draft access undertaking under review.

(requested amendments to undertaking)

@

@

If the QCA refuses to approve a draft access undertaking, it must give the
owner/operator a secondary undertaking notice stating the reasons for the
refusal and asking the owner/operator to amend the draft access undertaking
in the way the QCA considers appropriate (section 134(2)(a)).

The QCA’s powers under section 134(2)(a) are not expressly restricted by any
other provisions of the QCA Act. Accordingly, the QCA’s powers under section
134(2)(a) to ask for amendments to a draft access undertaking that it
‘considers appropriate’ covers a wide spectrum of possible amendments.

This is consistent with the wide-ranging powers granted to the QCA under
sections 10 and 11 of the QCA Act (as discussed in section 1.3(f)).

(imposing QCA undertaking)

@

If an owner/operator of a declared service does not comply with an initial or
secondary undertaking notice, the QCA may prepare, and approve, a draft

QRC Submission
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Beyond powers

access undertaking for the declared service in relation to the owner/operator
(section 135).

) The QCA’s power under section 135 is not expressly limited by any other
provisions of the QCA Act. Accordingly, the QCA has a very wide discretion to
determine the terms of the draft access undertaking that it prepares under
section 135. This is consistent with the wide-ranging powers granted to the
QCA under sections 10 and 11 of the QCA Act (as discussed in
section 1.3(f)).

3) Furthermore, the scope of matters that may be included in an access
undertaking is broad. The QCA Act specifies that an access undertaking must
state the expiry date (section 137(1)) and sets out list of matters that may be
included in an access undertaking (section 137(3)). The Explanatory Notes to
the Queensland Competition Authority Bill 1997 (QIld) state that this list ‘does
not preclude other matters from being detailed in access undertaking for a
service’.

4) The broad scope of matters that may be included in an access undertaking is
also contemplated by the definition of ‘access undertaking’ in Schedule 2 of
the QCA, where it is defined as:

‘a written undertaking that sets out details of the terms on which an owner or
operator of the service undertakes to provide access to the service whether
or not it sets out other information about the provision of access to the
service.’ [emphasis added]

(5) Aurizon Network submitted that it is not appropriate for the QCA to seek to
impose terms of an access undertaking that extend beyond the terms on
which access will be provided (section 2.4 of Aurizon Network’s submission).
However, the words in bold in the definition above indicate an intention that an
access undertaking may include provisions beyond than those dealing with
the terms on which access will be provided.

(6) The QRC is of the view that section 137 and the definition of ‘access
undertaking’ together impose minimal restrictions on the contents of an
access undertaking that the QCA may prepare under section 135.

Based on:

Q) the QCA'’s broad functions and powers in general (sections 10 and 11 of the
QCA);

) the QCA'’s broad powers and functions in relation to the approval of draft

access undertaking (sections 138, 134 and 135); and

3) the minimal restrictions on the content of access undertaking (section 137 and
definition of ‘access undertaking’),

the QRC considers that the QCA may approve an access undertaking that includes a
process that permits the QCA to accept, or otherwise approve, Access Conditions or an
agreed deviation from a Reference Tariff.

Object of Part 5

(k)

0

(m)

The QCA Act must be interpreted in accordance with the Acts Interpretation Act 1954
(QId) including section 14(A)(1) which provides that:

‘In the interpretation of a provision of an Act, the interpretation that will best achieve the
purpose of the Act is preferred to any other interpretation’.

The object of Part 5 of the QCA Act (which is relevant to this submission) is:

‘...to promote the economically efficient operation of, use of and investment in,
significant infrastructure by which services are provided, with the effect of promoting
effective competition in upstream and downstream markets.’ (section 69E).

Accordingly, the scope of the QCA'’s functions and powers under Part 5 should be
considered in the context of the object of Part 5. In particular, the QCA’s functions and
powers in relation to the review and approval of access undertakings (as set out in Part 5

QRC Submission
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Beyond powers

and as described in sections 1.3(e) to 1.3(j) above) should be interpreted in a way that
will best achieve the object of Part 5.

The QRC submits that the UT4 Access Conditions regime (subject to the QRC'’s slight
modifications) is consistent with the object of Part 5 in terms of promoting:

Q) economically efficient investment in the rail network, particularly given that
Aurizon Network has no obligation to invest in expansions of the rail network;
and

) the economically efficient operation and use of non-expansion capacity on the

Network, given that the UT4 Access Conditions regime (subject to the QRC'’s
slight modifications) is a key protection against Aurizon Network’s monopoly
power.

Aurizon Network’s position on the QCA’s powers regarding Aurizon
Network’s right to invest in Expansions (section 3.4 of Aurizon
Network’s submission)

Aurizon Network considers that:

@

(b)

(©

there is no legislative basis for the UT4 provisions that give Access Seekers the right to
invest in Expansions where Aurizon Network is willing to invest in the Expansion on
regulatory terms and has given the required notice;

it is in the legitimate business interests of Aurizon Network that it has a paramount right
to invest in Expansions. The QCA cannot make an access determination relating to an
Expansion that would result in Aurizon Network’s legitimate business interests not being
protected. Therefore, the QCA can have no power to require such an outcome under an
approved access undertaking; and

the UT4 approach to Aurizon Network’s ‘right’ to invest in the Network seeks to achieve
an outcome that could not be achieved if the funding of the relevant Expansion was the
subject of an access dispute.

QRC’s position

@

The QRC does not support Aurizon Network’s position regarding Aurizon Network’s right
to invest in Expansions.

Legislative basis

(b)

(©

For the reasons set out in section 1.3, the QRC considers that the QCA has very broad
powers under the QCA Act in relation to access undertakings, including in relation to
expansion processes.

As noted in section 1.1(e), Aurizon Network’s submission evinces a general position that
the QCA must not be given any function or power under an access undertaking unless
there is a specific provision in the QCA Act that explicitly grants the relevant function or
power to the QCA. This general position is reflected in Aurizon Network'’s position its
right to invest in Expansions. The QCA considers that Aurizon Network’s position is
unduly narrow given the breadth of the QCA'’s functions and powers under sections 10
and 11 of the QCA Act (as described in sections 1.3(f)(1) and 1.3(f)(2)).

Legitimate business interests

(d)

The QRC notes Aurizon Network’s submissions in relation to its legitimate business
interests with respect to investment in Expansions. As discussed in section 1.3(g),
Aurizon Network’s legitimate business interests is just one of many factors that the QCA
must have regard to when making a decision as to whether it is appropriate to approve a
draft access undertaking. The QCA Act does not give any relative priority or weight to
this factor. Nor does it prohibit the QCA from approving a draft access undertaking that is
in some respects inconsistent with this factor if the QCA has had regard to all of the
section 138(2) factors and considers it appropriate to approve the draft access
undertaking.

QRC Submission
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(e)

)

@

(h)

Beyond powers

The QRC considers that access seekers also have an interest in retaining a right to
invest in Expansions. The interests of access seekers is one of the factors that the QCA
must consider when deciding whether it is appropriate to approve a draft access
undertaking (section 138(2)(e)).

The QRC also acknowledges Aurizon Network’s submission that the QCA has no power
to override Aurizon Network’s right to invest in an Expansion because the QCA has no
power to make an access determination to that effect. Aurizon Network notes that the
QCA may only make an access determination requiring an access provider to extend a
facility if certain requirements are met, including that the legitimate business interest of
the owner and operator of the facility are protected (ss 119(4B)(b) and 119(5)(b)).

However, the QCA Act does not restrict the contents of an access undertaking by
reference to the prescribed restrictions on access determinations. The QRC agrees that
the QCA cannot make an access determination that is inconsistent with an approved
undertaking (section 119(1)(a)). However, section 119(1)(a) cannot be read as
prohibiting the QCA from approving a draft access undertaking that is inconsistent with
the restrictions on access determination in section 119(2). The notion that restrictions on
access determinations determine the content of an access undertaking seems to reverse
the intended operation of section 119(1)(a), which is that the terms of an access
undertaking restrict the content of an access determination, not vice versa. On this basis,
the QRC does not support Aurizon Network’s argument in relation to this matter.

Aurizon Network states that the retention of its ‘right’ to invest in an Expansion on
regulatory terms after providing notice that it is willing to do so meets the object of Part 5
of the QCA Act. However, the QCA considers that the words ‘investment in’ in section
69E should not be read as being limited to investment by Aurizon Network. Rather, the
QCA considers that these words may also apply to investment by access seekers,
access holders and third parties. On this basis, the QRC does not consider that giving
Aurizon Network a paramount right to invest in an Expansion is the sole means by which
the object of Part 5 may be met.

Scope of QCA'’s dispute resolution powers

@)

The QRC does not support Aurizon Network'’s interpretation of the scope of the QCA'’s
dispute resolution powers. For the reasons set out in section 1.11, the QRC considers
that the QCA has very broad powers under the QCA Act in relation to access
undertakings, including in relation to any dispute resolution process in an access
undertaking.

Aurizon Network’s position on the QCA’s powers regarding capacity
shortfall rectifications (section 3.5 of Aurizon Network’s submission)

Aurizon Network considers that:

@

(b)

(©

imposing an obligation on Aurizon Network to bear the cost of rectifying a capacity
shortfall (CSR Obligation) is inconsistent with the provision of the QCA Act that prevents
the QCA from making an access determination that requires Aurizon Network to fund an
expansion;

the CSR obligation is contrary to section 138(2)(b) of the QCA Act because it would not
result in Aurizon Network’s legitimate business interests being protected; and

it is outside the QCA'’s power to ascribe remedies for default or negligent acts or
omissions.

QRC’s position

@

(b)

The QRC does not support Aurizon Network’s position regarding capacity shortfall
rectifications.

The QRC notes Aurizon Network’s submission that the CSR Obligation is inconsistent
with section 119(2)(c) of the QCA Act which provides that the QCA must not make an
access determination that would require an access provider to pay some or all of the
costs of extending the facility. However, the QRC does not agree that the QCA Act
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(d)

(e)
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Beyond powers

restricts the contents of an access undertaking by reference to the prescribed restrictions
on access determinations. The QRC agrees that the QCA cannot make an access
determination that is inconsistent with an approved undertaking (section 119(1)(a)).
However, this section cannot be read as prohibiting the QCA from approving a draft
access undertaking that is inconsistent with the restrictions on access determination in
section 119(2). The notion that restrictions on access determinations determine the
content of an access undertaking seems to reverse the intended operation of

section 119(1)(a), which is that the terms of an access undertaking restrict the content of
an access determination, not vice versa. On this basis, the QRC does not support
Aurizon Network’s argument in relation to this matter.

Aurizon Network considers that the CSR Obligation is contrary to section 138(2)(b) of the
QCA Act. This section provides that the QCA must have regard to the legitimate
business interests of an owner/operator of a declared service when considering whether
it is appropriate to approve a draft access undertaking. Aurizon Network considers that
the CSR Obligation is inconsistent with section 138(2)(b) because it will incentivise
Aurizon Network to act against its own legitimate business interests.

The QRC does not support Aurizon Network’s position in relation to section 138(2). As
discussed in section 1.3(g), Aurizon Network’s legitimate business interests is just one of
many factors listed in section 138(2) that the QCA must have regard to when making a
decision as to whether it is appropriate to approve a draft access undertaking. The QCA
Act does not give any relative priority or weight to this factor. Nor does it prohibit the
QCA from approving a draft access undertaking that is in some respects inconsistent
with this factor if the QCA has had regard to all of the section 138(2) factors and
considers it appropriate to approve the draft access undertaking.

The QRC does not support Aurizon Network’s interpretation of the scope of the QCA’s
powers. For the reasons set out in section 1.3, the QRC considers that the QCA has very
broad powers under the QCA Act in relation to access undertakings, including in relation
to capacity shortfalls.

In addition, the QRC notes that section 119(2) interpreted on a stand-alone basis cannot
be read in the way suggested by Aurizon Network. In particular, section 119(2) could not
have been intended to apply to projects which Aurizon Network had already agreed to
fund or to negligent acts and omission of Aurizon Network.

Aurizon Network’s position on the QCA’s power regarding supply
chain coordination (section 3.6 of Aurizon Network’s submission)

Aurizon Network considers that the QCA Act does not empower the QCA to require the access
undertaking to include provisions which:

@
(b)
(©

do not relate to the terms upon which access is provided;
mandate Aurizon Network’s participation in Supply Chain Groups; or

require Aurizon Network to make operational changes required by third parties or comply
with business directions from third parties.

QRC'’s position

@

(b)

(©

The QRC does not support Aurizon Network’s position regarding supply chain
coordination.

As discussed in section 1.3(i), the QRC is of the view that section 137 and the definition
of ‘access undertaking’ together impose minimal restrictions on the contents of an
access undertaking and an access undertaking may include provisions beyond than
those dealing with the terms on which access will be provided.

For the reasons set out in section 1.3, the QRC considers that the QCA has very broad
powers under the QCA Act in relation to access undertakings, including in relation to the
approval of supply chain coordination matters.
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(d) As discussed in sections 1.3(j) to 1.3(m), the QCA'’s powers should be interpreted in a
way that will best achieve the object of Part 5 (as described in section 1.3(k)). The QRC
submits that limiting Aurizon Network’s obligations in relation to supply chain
coordination in the manner proposed by Aurizon Network will not promote the
economically efficient operation of, use of and investment in the rail network.

1.10 Aurizon Network’s position on the QCA’s powers regarding disputes
(section 3.7 of Aurizon Network’s submission)

(@ Aurizon Network considers that the dispute resolution process in Part 11 of UT4 is
beyond the QCA'’s powers under the QCA Act.
(b) Aurizon Network also considers that:
Q) the QCA's dispute resolution powers are limited to the arbitration of access
disputes, as set out in Division 5, Part 5 of the QCA Act;
) the QCA must comply with Division 5, Part 5 of the QCA Act when it hears
disputes and these requirements cannot be altered;
3) UT5 must not be inconsistent with the requirements in Division 5, Part 5 of the
QCA Act;
4) the QCA cannot determine contractual or other types of disputes unless, in

the case of access agreements, the disputing parties agree;

5) the QCA Act gives the QCA no power to arbitrate claims where an access
provider is in breach of an access undertaking or the QCA Act;

(6) the QCA cannot grant a right to any person other than an access seeker or an
access provider to commence an access dispute;

©) the QCA does not have authority to establish a dispute resolution process for
disputes which enables proposed Expansion Funders to commence an
access dispute because the QCA Act does not require Aurizon Network to
negotiate with proposed Expansion Funders; and

(8) the QCA does not have the power to nominate an expert.
1.11 QRC’s position

(@ The QRC does not support Aurizon Network’s position regarding the powers of the QCA
regarding disputes. The QRC considers that the intention of the QCA Act is to give the
QCA much broader powers in relation to disputes than Aurizon Networks contends.

(b) By way of background, the second reading speech for the Queensland Competition
Authority Bill 1997 (QId) characterises the dispute resolution process in the Bill as the
second step in the general two-step third party access regime.1 The first step is ensuring
that the infrastructure to which another person seeks to gain access is of a special
category, which can be broadly classified as a natural monopoly. The second step is
described as involving compulsory dispute resolution through either a private arbiter or
the QCA.

(c) Therefore, the QRC considers that the dispute resolution regime in Division 5, Part 5 of
the QCA Act is intended to be a general dispute process in relation to disputes about
third party access to any declared service irrespective of whether the owner/operator of
the declared service is subject to an access undertaking. The QRC considers that the
dispute resolution process in Division 5, Part 5 stands apart from Division 7, Part 5
(which deals with access undertakings for declared services) in that:

Q) the dispute resolution process in Division 5, Part 5 is not a matter that the
QCA must have regard to when determining under Division 7, Part 5 whether
it is appropriate to approve a draft access undertaking; and

! http://www.parliament.qld.gov.au/documents/hansard/1997/970430ha. pdf#page=28
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) the permissible contents of an access undertaking which is submitted for
approval by the QCA under Division 7, Part 5 are not limited by the
parameters of Division 5, Part 5.

Furthermore, the QCA’s general functions and powers in relation to access disputes
under sections 10 and 11 of the QCA Act are not expressly limited by the QCA’s
functions or powers in Division 5, Part 5.

QCA'’s wide functions and powers

(d) For the reasons set out in section 1.3, the QRC considers that the QCA has very broad
powers under the QCA Act in relation to the approval of access undertakings, including
in relation to approving any dispute resolution process in an access undertaking. The
breadth of such powers is indicated, in part, by section 138(2) which lists a wide range of
factors that the QCA must consider when deciding whether it is appropriate to approve a
draft access undertaking. This list includes ‘any other issues the [QCA] considers
relevant’ (section 138(2)(h)). The QRC considers it within the scope of the QCA’s powers
to not approve a draft access undertaking on the basis that the dispute resolution
process is inappropriate or likely to be ineffective provided that the QCA has had regard
to the factors listed in section 138(2) in determining whether to approve the draft access
undertaking.

(e) Furthermore, the QCA is granted wide-ranging functions and powers under sections 10
and 11 of the QCA Act (respectively). As discussed in sections 1.3(f)(1) and 1.3(f)(2), the
functions of the QCA include the approval of undertakings for services (section 10(h))
and functions incidental to the approval of such undertakings (section 10(n)) [emphasis
added]. There is a wide range of functions that would be considered ‘in connection with’
the undertaking approval function which means the QCA'’s functions in this regard are
potentially wide-ranging.

) As discussed in section 1.3(f)(3) of this submission, the QCA is granted a wide-ranging
power to do anything necessary or convenient to be done for, or in connection with, the
performance of its functions (section 11(1)(e)). On that basis, the QRC considers that it
is within the wide scope of the QCA'’s functions and powers to:

(1) hear and determine the type of disputes specified in the dispute resolution
process under UT4; and

(2) not approve a draft access undertaking on the basis that the dispute
resolution process is inappropriate or likely to ineffective.

(9) The access dispute provisions in Division 5, Part 5 are not intended to be the QCA’s
exclusive dispute resolution powers. Division 5, Part 5 does not limit the QCA'’s powers
in relation to the approval of access undertaking. There is no policy reason to need
Division 5, Part 5 in an exclusionary way.

Contents of access undertakings

(h) The QCA Act states that an access undertaking for a service may include details of the
following:

Q) information to be given to the QCA or another person; and

) an obligation on the owner or operator to comply with decisions of the QCA or
another person about disputes about matters stated in the undertaking
(sections 137(2)(ba) and 137(2)(bb)).

0] The explanatory notes to the Amendment Act that introduced these provisions state that:

The second amendment [being the amendment to section 137 to introduce sections
137(2)(ba) and 137(2)(bb)] will allow the QCA (or another person, eg. An independent
auditor or technical expert) to resolve a dispute in relation to a matter specified in an
undertaking (eg. in relation to ringfencing or a technical matter) during the period of the
operation of the undertaking and make a decision which must be complied with. These
provisions, based on similar provisions in the access regime contained in the Trade
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Practices Act 1974, are primarily designed to allow the regulator to re%uire (enforceable)
dispute resolution provisions to be included in an access undertaking.

These provisions [being sections 137(2)(ba) and 137(2)(bb)] are primarily designed to
allow the regulator to require (enforceable) dispute resolution provisions, in relation to a
matter specified in an undertaking (eg. in relation to ringfencing or a technical matter), to
be included in an access undertaking.3

Neither section 137 of the QCA Act nor the explanatory notes indicate that a decision of
the QCA or another person about disputes about matters stated in the undertaking must
be read subject to the limitations in Division 5, Part 5. To the contrary, sections
137(2)(ba) and 137(2)(bb) demonstrate that the access dispute provisions in Division 5,
Part 5 are not intended to be the QCA'’s exclusive dispute resolution powers.

Powers in relation to access disputes

(k)

o

(m)

(n)

(0)

Under section 10 of the QCA Act, the QCA'’s functions include the power to:

Q) mediate to resolve access disputes (section 10(fa));

) if asked by the parties to access agreements, to mediate to resolve disputes
under the agreements (section 10(fh));

3) to conduct arbitration hearings for resolving access disputes (section 10(g));

4) if asked by the parties to access agreements — to arbitrate to resolve disputes
under the agreements (section 10(ga)); and

(5) to perform a function incidental to the functions referred to above (section
10(n)).

The term ‘access dispute’ is used in section 10 (as described above). The term ‘access
dispute’ is also extensively used in Division 5, Part 5 of the QCA Act (which deals with
access disputes about declared services). However, this term is not defined in the QCA
Act. Furthermore, when the term is used in section 10 of the QCA Act it is not expressly
limited to an access dispute referred to in Part 5, Division 5. The QRC submits that the
term ‘access dispute’ in sections 10 and 11 of the QCA Act is open to a wider
interpretation than just access disputes under Part 5, Division 5.

Division 5, Part 5 of the QCA Act sets out a statutory process whereby the QCA may be
involved in the resolution of an access dispute. The QRC does not consider that the
purpose of Division 5, Part 5 is to limit the parameters of a dispute resolution process
specified in an access undertaking. Division 5, Part 5 refers to the requirement for
consistency between an access determination and an approved access undertaking but
does not specify any intended restrictions on the scope of an access undertaking.

In addition, the QRC does not consider that Aurizon Network’s proposed limitation on the
QCA'’s dispute resolution power is in the interests of access seekers. The interests of
access seekers is one of the factors that the QCA must consider when deciding whether
to approve a draft access undertaking (section 138(2)(e)).

As discussed in sections 1.3(j) to 1.3(m), the QCA’s dispute resolution powers should be
interpreted in a way that will best achieve the object of Part 5 (as described in

section 1.3(k)). The QRC submits that restricting the QCA's dispute resolution powers in
the manner proposed by Aurizon Network will not promote the economically efficient
operation of, use of and investment in the rail network.

Remedies under the QCA Act

)

Aurizon Network submits that the QCA Act does not give the QCA a general power to
arbitrate claims that an access provider is in breach of an access undertaking or the
QCA Act on the basis that there are specific remedies available to the QCA and other
persons under the QCA Act for a breach of the undertaking. In particular, section 158A of

2 page 4 of https://www.legislation.qld.gov.au/Bills/49PDF/2000/QldCompAuthAmdBOOEXp!. pdif.
% Pagel7 of https://iwww.legislation.qgld.gov.au/Bills/49P DF/2000/QldCompAuthAmdBOOEXpl.pdf).
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the QCA Act states that the QCA or another person may apply to the court for an order
with respect to a breach of an approved access undertaking.

The explanatory notes to the relevant Amendment Act indicate that the purpose of
section 158A of the QCA Act is to ensure that there is:

Q) an alternative statutory process available to an access seeker in response to
an alleged breach of an approved access undertaking where the access
seeker does not wish to progress with ‘a possibly lengthy and costly
arbitration’; and

) a statutory process available to an access holder in respect of an alleged
breach of an approved access undertaking that occurs after an access
agreement has been entered into.

Importantly, neither section 158A nor the explanatory notes to the Amendment Act state
that the specific statutory remedies are:

Q) the sole remedy for a breach of an approved access undertaking; or

2) exclude the QCA'’s general power to arbitrate claims that an access provider
is in breach of an approved access undertaking or the QCA Act.

Parties who may commence a dispute

(s)

®

()

Aurizon Network submits that the QCA does not have authority to establish a dispute
resolution process under an access undertaking which allows proposed Expansion
Funders to commence a dispute because the QCA Act does not require Aurizon Network
to negotiate in good faith with proposed Expansion Funders.

As described in detail in this section 1.11, the QRC submits that the QCA has wide
powers to establish a dispute resolution process under an access undertaking. Without
limiting those submissions, the QRC also notes the QCA Act contemplates that persons
other than access seekers may be adversely affected by a breach of an approved
access undertaking and that those persons may apply for a court order to enforce the
undertaking (section 158A QCA Act).

Accordingly, the QRC is of the view that it would be reasonable for a dispute process in
an access undertaking to allow persons such as proposed Expansion Funders to
commence a dispute.

Aurizon Network’s position on the QCA’s powers regarding SUFA
(section 3.8 of Aurizon Network’s submission)

@

(b)

Aurizon Network considers that:

Q) there is no need for a QCA notification to constitute a trigger event because it
replicates the QCA's power under section 139 of the QCA Act; and

) the UT4 provisions about how the QCA will consider SUFA submission are
unnecessary because the QCA Act addresses this matter.

Aurizon Network also submits that the QCA would be acting beyond its powers if it did
not approve Aurizon Network’s UT5 submission on the grounds that the QCA required
the UT4 position on the incorporation of SUFA to be adopted in UT5.

QRC'’s position

@

(b)

©

The QRC does not support Aurizon Network’s position regarding the restriction of SUFA
processes in UT5.

For the reasons set out in section 1.3, the QRC considers that the QCA has very broad
functions and powers under the QCA Act in relation to access undertakings, including in
relation to the approval of SUFA.

As discussed in sections 1.3(j) to 1.3(m), the QCA'’s powers should be interpreted in a
way that will best achieve the object of Part 5 (as described in section 1.3(k)). The QRC
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submits that restricting the SUFA approval process in the manner proposed by Aurizon
Network will not promote the economically efficient operation of, use of and investment in
the rail network.

As noted in section 1.3(g)(8), the QRC does not support Aurizon Network’s position that
the QCA does not have a power to refuse a draft access undertaking on the basis that it
prefers an alternative ‘more appropriate’ draft access undertaking. The QRC considers
that if the QCA determines that an alternative draft access undertaking would address
the section 138(2) factors to a greater extent than the draft access undertaking under
review then the QCA may determine that it is not appropriate to approve the draft access
undertaking under review.
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Access Conditions

1 Aurizon Network’s changes

Aurizon Network has proposed substantially limiting regulatory oversight of Access Conditions.

Aurizon Network’s proposal falls into two parts:

(@ First, narrowing the definition of “Access Conditions” such that only significant deviations
from the standard access agreement which significant deviations meet 4 criteria are
required to follow the clause 6.13 process. Otherwise, changes from the standard access
agreement which do not satisfy the narrow definition proposed do not attract regulatory
oversight.

(b) Secondly, limiting the QCA'’s power to not approve Access Conditions to a narrow set of
circumstances, being:

Q) the Access Conditions will materially disadvantage access seekers who are
not a party to the agreements; or
) the Access Conditions will breach the QCA Act.

Aurizon Network’s reasons for seeking substantial modification to the Access Condition process

can be summarised as follows:

(c) The Access Conditions regime should be confined to Expansions;

(d) The Access Conditions regime is burdensome, time consuming and risks “adversely
affecting customers and holding up Expansions, potentially at significant cost”;

(e) The burden imposed by the Access Conditions regime is disproportionate to the risk it is
trying to regulate and other aspects of the undertaking provide access seekers with
sufficient protection, namely:

Q) the undertaking dispute process;

2) the option of using SUFA as an alternative to Aurizon Network funding an
Expansion; and

3) the fact that access seekers tend to be sophisticated and robust
organisations.

) The QCA does not have the power to approve or not approve Access Conditions.

2 QRC'’s position
2.1 Overview of QRC position

60901554.19

The QRC does not support any of the changes to the definition of Access Conditions or to clause
6.13 proposed by Aurizon Network.

The QRC does not consider any of Aurizon Network’s reasons for changing the UT4 position to be
valid or appropriate. In fact, the QRC considers that the definition of Access Conditions in UT4 is
too narrow and that clause 6.13 could be slightly modified from that in UT4 to clarify the intention of
the regime. The QRC’s minor changes to clause 6.13 from UT4 are shown in the comparison of the
QRC draft and UT4 attached as annexure 3. The QRC'’s proposed changes to the definition of
Access Conditions is explained below, and shown in attachment annexure 2.
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2.3

Access Conditions

Why the QRC does not think that a narrowing of the Access
Conditions regime could be justified

Regulatory oversight of Access Conditions is extremely important to customers. The Access
Conditions regime is a key protection against Aurizon Network’s monopoly power despite Aurizon
Network’s view that risks to Access Seekers from Access Conditions are low.

The QRC does not agree that Access Conditions should be confined to Expansions (as is proposed
by Aurizon Network). Access Conditions could feasibly be sought by Aurizon Network in a range of
scenarios, including where capacity generated from an Expansion such as WIRP subsequently
became Available Capacity. It is recognised that in non-Expansion scenarios the undertaking
dispute process (as drafted in UT4 (and not Aurizon Network’s UT5)) provides an element of
protection, but:

@) that protection only arises where a dispute arises; and

(b) there is no downside in there being a need to obtain QCA approval for an Access
Condition for non-Expansionary Capacity.

In fact, it is entirely appropriate that where Aurizon Network seeks an Access Condition for non-
Expansionary Capacity that it should be required to obtain QCA approval. Such an approval right is
necessary to ensure that the Access Condition is appropriate, balanced and consistent with the
undertaking. The fact that Aurizon Network considers it necessary to exclude non-Expansionary
Capacity from the Access Conditions regime is of concern.

Where an Expansion is concerned, the protection provided by the Access Conditions regime is
important for the following reasons:

(c) First, Aurizon Network has no obligation to invest. Without an obligation to invest and in
the absence of a competitive alternative to Aurizon Network funding, Aurizon Network’s
monopoly power is unchecked.

(d) Secondly, because Aurizon Network cannot be compelled to invest, the undertaking
dispute process has no teeth. That is, whilst the QCA may be able to resolve disputes
over some aspects of the negotiation process, it cannot compel Aurizon Network to fund
an Expansion.

The QRC does not agree that SUFA is counter-balance against Aurizon Network’s monopoly
power. As is evident to all parties, SUFA is only useable for a large project and for a customer with
the highest credit rating. SUFA is, in the current and foreseeable financial market, not a viable
option for the vast majority of Expansions or access seekers.

The QRC does not agree that access seekers