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Aurizon Network’s draft 2014 Undertaking (‘2014 DAU’) 

 

Thank-you for the opportunity to provide this submission on Aurizon Network’s draft 2014 

Undertaking (‘2014 DAU’). 

 

Please find attached the QRC’s submission which includes both the QRC’s Main Submission and 

the QRC’s Mark-up. 

 

Aurizon Network and the QRC have had a number of productive engagements since the 

submission of the 2014 DAU. As a result of those engagements, progress has been achieved on 

some of the parts of the undertaking (as reflected in the attached submission), but not all parts.  

 

The QRC remains committed to continuing its engagement with Aurizon Network and the QCA in 

parallel with the QCA’s assessment process.  We understand that the QCA faces a challenging 

task given the extent of changes (many of which we acknowledge are improvements) proposed by 

Aurizon Network in the 2014 DAU as compared to the 2013 DAU.  

 

Thank-you for your consideration of our submission. 

 

Yours sincerely 

 

 

 

Michael Roche 

Chief Executive 
 

mailto:malcolm.roberts@qca.org.au
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Executive summary 

This submission is provided by the Queensland Resources Council (QRC) on behalf of its 
members. A number of QRC members have actively participated in the preparation of this 
submission. 

The QRC confirms that this submission may be made public. The QRC is willing to 
elaborate on any part of this submission. 

In preparing the most recent draft of access undertaking 4 (UT4) Aurizon Network has 
had regard to a number of submissions and comments previously made by the QRC and 
other stakeholders. For this reason, the QRC is generally supportive of most of the 
changes to UT4 proposed by Aurizon Network.  

In the QRC’s view, significant change was needed to UT4. This is because the original 
submission of UT4 by Aurizon Network presented (in the QRC’s view) an ambit position. 
There remain a number of areas where further change is required to UT4. These 
changes are identified in this submission. 

Time did not afford Aurizon Network the opportunity to consult with the QRC before re-
submitting UT4. However, after its resubmission of UT4, Aurizon Network and the QRC 
have had a number of productive engagements. Those productive engagements resulted 
in the parties largely agreeing to the terms of Part 4. Accordingly, this submission 
includes a proposed reworked Part 4 which is substantially supported by Aurizon 
Network.  

Aurizon Network and the QRC have engaged in discussions on other parts of the 
undertaking, including Part 7, the later part of Part 8 and Part 9. Progress has been made 
on each of those parts (which is reflected in this submission). With more time, further 
agreement is likely to be reached. 

There are parts of UT4 which have not yet been discussed in detail between the QRC 
and Aurizon Network. This includes Aurizon Network’s funding obligation, preapprovals 
and SUFA. The QRC’s submission explains the QRC’s position, and in some cases 
incorporates previous submissions made by the QRC. 

There are other parts of UT4 where the QRC and Aurizon Network has a significant 
difference of opinion. Ring-fencing is one such provision. In the QRC’s view, Aurizon 
Network has publicly stated their wish to develop a whole of coal chain integrated 
business. Aurizon Network has clearly stated an interest in port investments and has 
recently invested in a mining company, Aquila Resources. The QRC and its members are 
very concerned about Aurizon Network’s power in coal chain infrastructure. In the QRC’s 
view, the current ringfencing arrangements are wholly inadequate and ineffective. 

The table below explains the QRC’s submission on a part by part basis. In most cases, 
the QRC’s submission is comprised of a submission and a mark-up. 



 

  
Executive summary   

 

31506931  QRC Submission page 5 
 

Reference table 

Reference to the 2014 DAU How the item is 
addressed? 

Where the item is addressed? 

Part 1 – Introduction  No comment.  The QRC supports Part 1 of the 2014 DAU. 

Part 2 – Scope of Work  Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 2 – Intent and Scope. 

 QRC Mark-up (Section 2) – Part 2 – Intent and Scope. 

Part 3 – Ring-fencing 

Schedule D – Ultimate 
Holding Company Deed 

Schedule I – 
Confidentiality Agreement 

 Covering submission 

 Redrafted Part 3 
(extracted from the 
QRC’s Main 
Submission on the 
2013 DAU (October 
2013)) 

 Mark-up of Schedule 
D and Schedule I 

 QRC Submission (Section 1) – Part 3 – Ring-fencing and protections against conflicts 

 QRC Mark-up (Section 2) – Part 3.1 - Ring-fencing  

 QRC Mark-up (Section 2) – Part 3.2 (Schedule D) – Ultimate holding company deed 

 QRC Mark-up (Section 2) – Part 3.3 (Schedule I) – Confidentiality Deed 

Part 4 – Negotiation framework  Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 4 – Negotiation Framework  

 QRC Mark-up (Section 2) – Part 4 – Negotiation Framework 

– This mark-up has been substantially agreed with Aurizon Network. 
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Reference to the 2014 DAU How the item is 
addressed? 

Where the item is addressed? 

Part 5 – Access Agreements  Covering submission 

 Mark-up of Part 5 

 Mark-up of the 
SAHAA 

 Explanatory table and 
JW Carter Journal of 
Contract Law article 

 QRC Submission (Section 1) – Part 5 – Access Agreements 

 QRC Mark-up (Section 2) – Part 5.1 – Access Agreements  

– This mark-up has been partially agreed with Aurizon Network 

 QRC Mark-up (Section 2) – Part 5.2 – Standard Access Holder Access Agreement – Coal 

 Explanatory table – Appendix 1 

 JW Carter Journal of Contract Law article – Appendix 2 

Part 6 – Pricing Principles  Covering submission  QRC Submission (Section 1) – Part 6 – Pricing Principles 

Part 7 – Available Capacity 
allocation and management  

 Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 7 – Available Capacity allocation and management   

 QRC Mark-up (Section 2) – Part 7 – Available Capacity allocation and management  

– This mark-up has been partially agreed with Aurizon Network. 

Part 8 – Network development and 
Expansions 

 Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 8 – Network development and Expansions 

 QRC Mark-up (Section 2) – Part 8.1 – Expansions  

– This mark-up has been substantially agreed with Aurizon Network. 

 QRC Mark-up (Section 2) – Part 8.2 – Network development  

– This mark-up has been partially agreed with Aurizon Network. 
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Reference to the 2014 DAU How the item is 
addressed? 

Where the item is addressed? 

Part 9 – Connecting Private 
Infrastructure 

 Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 9 – Connecting Private Infrastructure 

 QRC Mark-up (Section 2) – Part 9 – Connecting Private Infrastructure 

– This mark-up has been partially agreed with Aurizon Network. 

Part 10 – Reporting  Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 10 – Reporting   

 QRC Mark-up (Section 2) – Part 10 – Reporting  

Part 11 – Dispute Resolution and 
Decision Making  

 Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 11 – Dispute Resolution and Decision Making  

 QRC Mark-up (Section 2) – Part 11 – Dispute Resolution and Decision Making  

Part 12 – Definitions   The QRC’s has not proposed amendments to the entirety of Part 12. Rather, the QRC has 
addressed specific key definitions throughout its submissions on Part 2 to Part 11 of the 
Undertaking. 

Schedule A – Preliminary, 
Additional and Capacity 
Information 

 Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Schedule A and B – Preliminary, Additional and Capacity 
Information and Access Application information requirements   

 QRC Mark-up (Section 2) – Schedule A – Preliminary, Additional and Capacity Information  

Schedule B – Access Application 
information requirements 

 Covering submission 

 Mark-up 

 QRC Submission (Section 1) – Schedule A and B – Preliminary, Additional and Capacity 
Information and Access Application information requirements   

 QRC Mark-up (Section 2) – Schedule B – Access Application information requirements   
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Reference to the 2014 DAU How the item is 
addressed? 

Where the item is addressed? 

Schedule C – Operating Plan 
Requirements 

 Mark-up only  QRC Mark-up (Section 2) – Schedule C – Operating Plan Requirements 

Schedule D – Ultimate Holding 
Company Deed 

 Refer to Part 3 
covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 3 – Ring-fencing and protections against conflicts 

 QRC Mark-up (Section 2) – Part 3.1 (Schedule D) – Ultimate holding company deed 

Schedule E – Regulatory Asset 
Base 

 Covering submission  QRC Submission (Section 1) – Schedule E – Regulatory Asset Base 

Schedule F – Reference Tariff   Covering submission  QRC Submission (Section 1) – Schedule F – Reference Tariff  

Schedule G – Network 
Management Principles 

 Refer to Part 7 
covering submission 

 Mark-up 

 QRC Submission (Section 1) – Part 7 – Available Capacity allocation and management   

 QRC Mark-up (Section 2) – Schedule G – Network Management Principles 

Schedule H – Explanatory 
diagrams and flowcharts 

  The QRC does not have a submission on the content of Schedule H except that it should be 
updated to reflect the amendments proposed throughout the remainder of the Undertaking. 

Schedule I – Confidentiality 
Agreement 

 Refer to Part 3 
covering submission 

 QRC Submission (Section 1) – Part 3 – Ring-fencing and protections against conflicts 

 QRC Mark-up (Section 2) – Part 3.2 (Schedule I) – Confidentiality Deed 
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Reference to the 2014 DAU How the item is 
addressed? 

Where the item is addressed? 

 Mark-up 

Standard Access Agreements  Refer to Part 5 
covering submission 

 Mark-up of the 
SAHAA 

 QRC Submission (Section 1) – Part 5 – Access Agreements 

 QRC Mark-up (Section 2) – Part 5.2 – Standard Access Holder Access Agreement - Coal 
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Part 2 – Intent and Scope 

1 Overview 

This part of the submission outlines the QRC’s position in relation to Aurizon Network’s 
obligations with respect to the Intent and Scope provisions under the 2014 DAU, as 
captured in Part 2 of the 2014 DAU (Part 2).  

In summary, the QRC proposes the following key amendments to the Intent and Scope 
framework: 

1 the broadening of the scope of the 2014 DAU to include, in addition to access 
rights, other matters addressed in the Undertaking. Restricting the scope of the 
2014 DAU to access rights only unreasonably restricts the dispute resolution 
mechanisms available to parties with respect to ancillary matters which 
effectively fall within the scope of the Undertaking. The current Scope provision 
in the 2014 DAU misrepresents the true scope of the subject matter of the 
Undertaking. 

2 the introduction of an absolute obligation for Aurizon Network to supply electric 
energy to an Access Seeker or Access Holder, as the QRC considers it is not 
practical for Access Seekers or Access Holders to procure their own electric 
energy; 

3 the inclusion of a dispute resolution mechanism for disputes arising in respect of 
electricity supply, as provided in UT3. The QRC seeks to maintain dispute 
resolution mechanisms in respect of electricity supply and does not support the 
removal of electricity supply dispute resolution mechanisms as contemplated by 
the 2014 DAU; 

4 the inclusion of a definition of Associated Services (including RIM and train 
control, Level and other crossing services, Land leases and Design and Scope 
and Standard Reviews) which identifies ancillary services for which it is only 
practicable for access holders to engage Aurizon Network. The QRC supports 
the inclusion of Associated Services in the Undertaking and an obligation upon 
Aurizon Network to perform these services upon request by access holders and 
to not unreasonably delay the performance of the such services. 

The mark-up of Part 2 which reflects the amendments proposed by the QRC are set out 
separately in the Part 2 mark-up document (Mark-up). It should be noted that the Mark-
up does not address the QRC’s comments about ‘Associated Services’ (which are solely 
addressed in section 4 of this Part 2 of the QRC’s submission). 

2 Scope 

The QRC does not agree with Aurizon Network’s assertion that the obligation for Aurizon 
Network to inform Access Holders of land ownership is entirely covered in the Standard 
Access Agreements. The QRC maintains that the Standard Access Agreements are an 
acknowledgment by the Access Holder of Aurizon Network’s entitlement to notify in 
relation to identified ‘third party land’ (and thereby suspend or cease Access Rights to 
that part of the network). This acknowledgment is not a general obligation for Aurizon 
Network to inform of changes in relation to any land, including land which Aurizon 
Network may have previously owned.  
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The QRC considers that under Part 2 of the 2014 DAU, Aurizon Network should be 
obliged to promptly notify the Access Holder in writing if Aurizon Network is not the owner 
of the relevant land and does not have an existing legal right to authorise an Access 
Holder to access that land.  

3 Electricity supply 

This section clarifies the QRC’s position in relation to certain aspects of Aurizon 
Network’s 2014 DAU electricity supply obligations but does not seek to limit the QRC’s 
Mark-up. 

3.1 Reasonable terms and conditions 

As drafted, the obligation for Aurizon Network to provide electricity to access holders in 
the 2014 DAU is not absolute. The 2014 DAU merely imposes an obligation upon Aurizon 
Network, to the extent Aurizon Network sells or supplies a related operator with electric 
energy in connection with access, to not refuse to sell or supply electric energy to another 
access seeker or access holder. 

The QRC considers that Aurizon Network should be under an absolute obligation to 
supply electric energy in connection with access to an access seeker or access holder, 
as it is not practical for access seekers or access holders to procure their own electric 
energy. The QRC emphasises this does not mean the supply of electric energy becomes 
part of Access.  

3.2 Dispute resolution 

Under UT3, disputes in relation to the negotiation of the terms and conditions on which 
Aurizon Network offers to sell or supply electricity (to an access seeker, access holder or 
operator) could be referred to dispute under that undertaking. There is no such dispute 
right under the 2014 DAU. 

If there is no ability to dispute a wrongful failure by Aurizon Network to agree to sell or 
supply electricity, there is no effective obligation on Aurizon Network. It would be most 
expedient if a failure by Aurizon Network to comply with its obligation in relation to electric 
energy supply could be referred to an expert for determination. 

4 Associated Services 

It is the QRC’s submission that for some services associated with access rights, Aurizon 
Network is the only practicable service provider available to Access Holders and Access 
Seekers (Associated Services). For Associated Services, Access Seekers and Access 
Holders face a situation in which the engagement of another service provider would result 
in significant inefficiencies or the engagement of an alternative is not possible. 

4.1 Meaning of Associated Services 

The 2014 DAU should include a definition of Associated Services which identifies 
ancillary matters in relation to which it is often impracticable to engage anyone other than 
Aurizon Network for. 

The Associated Services should be exhaustively defined. 
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Matters to be included in the definition of Associated Services are: 

(a) RIM and train control 

RIM and train control services for rail spurs.  

(b) Level and other crossings 

Level and other crossing services, including maintenance and upgrades to 
existing level crossings and the design and construction of new level crossings.  

(c) Land leases 

Leasing to Customers of corridor land and land owned by Aurizon Network, 
which land sits within balloon loops either at a mine site or at a port unloading 
terminal. 

(d) Design, Scope and Standard Reviews 

To the extent that Aurizon Network in its capacity as RIM or land owner / lessor 
/ lessee requires infrastructure connecting to the network to comply with 
minimum standards, the provision of such review and comment services.  

4.2 Payment for associated services 

The actual prudent costs of performing Associated Services, plus a margin approved by 
the QCA, should be reimbursed by the relevant access holder.  

The basis upon which the QCA approves any margin will be by reference to the degree of 
risk borne by Aurizon Network under the relevant service agreement, having regard to 
market practices. 

Where the parties cannot agree on the prudency of the costs of Associated Services, 
prudency should be determined by the QCA or if the QCA does not have jurisdiction, an 
expert.  

4.3 Who can request Associated Services 

Any Access Holder or Access Seeker (ie to cover prospective negotiation for RIM or 
design review services etc) (or where access is held by an operator, the customer) may 
(but are not obliged to) require Associated Services to be performed by Aurizon Network. 
Aurizon Network may not unreasonably delay performance of the Associated Services. 

4.4 On what terms are the Associated Services to be performed? 

The terms on which the Associated Services are to be performed should be agreed 
between the parties. If the parties cannot agree the terms of performance, the terms 
should be determined by an expert having regard to similar or equivalent type services.  
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Part 3 – Ring-fencing and protections against conflicts 

1 Overview 

Ringfencing and other protections against conflicts of interest are fundamental to whether 
industry can have confidence that there will be protection of information and a level 
playing field in access to, and provision of, below rail services. 

The regime in the 2014 DAU Part 3 still does not give any such confidence. There have 
been only minor amendments to Part 3 (Ringfencing) of UT4 in Aurizon Network’s 2014 
DAU from Aurizon Network’s now withdrawn 2013 DAU. 

Accordingly, the QRC’s significant concerns with Part 3 of UT4 (raised in its previous 
submissions and also in discussions with Aurizon Network) have not been addressed. In 
particular, there remains a lack of confidence in the proposed arrangements. The 
arrangements are weak, while remaining complex.   

The QRC’s view remains that Part 3 is not effective and meaningful and needs to be 
rewritten. 

The QRC considers that the QRC redraft of Part 3 from its Main Submission on the 2013 
DAU (10 October 2013) (QRC Redrafted Part 3) is an effective regime, addressing the 
following key principles in meaningful ways (not necessarily in this order): 

 conflict protection and non-discrimination; 

 separation of arrangements; 

 rail infrastructure ownership; 

 management separation; 

 scope of ring-fence and confidential information; 

 complaints handling process; and 

 compliance auditing. 

The QRC Redrafted Part 3 is to be preferred as a Part 3 for UT4. For ease of reference, 
the QRC has repeated the QRC Redrafted Part 3 in the separate mark-up document 
titled “Part 3.1 – Ringfencing”. 

Given this view, the QRC has not provided comments on the 2014 DAU Part 3 in mark 
up. However, the QRC has made various comments below on the specific parts of the 
2014 DAU Part 3, including where there have been any amendments by Aurizon 
Network.  

In summary, the QRC’s views on Part 3 remain almost entirely unchanged from its 
previous submissions and those comments and the QRC Redrafted Part 3 remain equally 
relevant to the 2014 DAU Part 3. The comments below are in addition to, and do not 
override, those previous submissions. 

1.1 Reasons for industry concerns 

The QRC has previously provided reasons why industry is so concerned with the 
proposed ringfencing provisions in UT4. In summary, these are: 

 the central importance of below rail service in each coal chain, including the 
significant power Aurizon Network exercises in the connection of new 
unregulated infrastructure; 
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 lack of confidence that other relevant Aurizon Group activities and interests (eg 
rail, port and new rail infrastructure) cannot be preferred or benefited under the 
existing and future ringfencing regimes; 

 complexity of existing and future regimes and preference of form over 
substance; 

 continual promotion by Aurizon Group of the integrated nature of its business, 
including in light of potential port privatisation. 

The significance of these concerns and the scope for conflict is brought sharply into focus 
by the recent acquisition by the Aurizon Group, together with Baosteel Resources, of 
Aquila Resources, whose interests include a Queensland coal mine. 

1.2 General provisions 

QRC has consistently proposed there should be an expanded and more balanced 
approach to description of the intention of Part 3 (the Preamble).  

Part 3 should go beyond ringfencing and address the numerous other conflicts of interest. 
Industry is not seeking merely to adjust the drafting of the description of the purpose in 
the preamble, but to ensure that the regime implemented by Part 3 in its entirety is 
meaningful and effective.  

The amendment to clause 3.1(h) by Aurizon Network in the 2014 DAU reiterates Aurizon 
Network’s overly narrow characterisation of ringfencing. Whereas, the QRC’s view is that 
the required separation is between the below rail services (and associated costs, 
revenues, decision making and protection and use of information) from any other 
upstream or downstream business of the Aurizon Group. 

1.3 Principles of non-discrimination 

Aurizon Network’s extension of the non-discrimination principles to ports connected to the 
CQCN and owned or operated by a related party is still too narrow. 

The non-discrimination principles should extend to: 

 Aurizon Network and any other related party (not only related operators); 

 ports in which the Aurizon Group holds any existing or future interest (not only 
ports owned or operated by the Aurizon Group);  

 railways in Queensland (other than the CQCN) in which the Aurizon Group 
holds any existing or future interest; and 

 coal mines in Queensland in which the Aurizon Group holds any existing or 
future interest. 

The QRC remains of the view that there is merit in including a non-exhaustive list of 
examples of certain types of prohibited behaviour, such as: 

 fast tracking capacity investment to the benefit of the related party operator; 

 less frequent or inferior maintenance of third party operated spurs; or  

 providing more favourable access prices for a mine that also secure its haulage 
services with a related operator. 
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1.4 Ultimate Holding Company Support Deed 

As the person bound by the Undertaking, Aurizon Network must have an obligation to  
ensure that the Ultimate Holding Company Deed is in place. An obligation to request the 
ultimate holding company to enter into this deed is not sufficient. 

Furthermore, the scope of the Ultimate Holding Company Deed as proposed by Aurizon 
Network is too narrow.  Aurizon Network has included a general obligation on Aurizon 
Holdings not to take any action that would cause Aurizon Network to breach its Part 3 
obligations. However, this is not sufficient and falls well short of the further amendments 
to the Ultimate Holding Company Deed that the QRC considers are required. These are 
set out in full in the mark-up document titled “Part 3.2 - Ultimate Holding Company Deed” 
and include the following requirements on Aurizon Holdings: 

 to provide positive assistance (as is currently required under UT3), including in 
relation to ownership of rail transport infrastructure (see section 1.6 below) and 
access to land; 

 to require Aurizon parties to comply with Part 3; 

 to ensure the management requirements of Part 3 are met. In this regard, QRC 
notes that Aurizon Network has removed any reference to management 
requirements from the Ultimate Holding Company Deed. This would appear to 
be contrary to the provisions of clause 3.9(b) of the 2014 DAU. 

1.5 Access related functions 

The QRC’s view is that the definition of “Access Related Functions” in Aurizon Network’s 
2014 DAU is still too narrow. It must include: 

 all below rail services and matters integral to the provision of those services; 

 development of, and reporting under, UT4; and 

 protection of Confidential Information, 

and other matters as more specifically set out in the QRC Redrafted Part 3 (Section 3.4). 

As the QRC has previously submitted, effective separation of arrangements relating to 
the services from other activities, necessitates the separation of that part of the business 
from other business activities.  Otherwise, narrow arguments in relation to the difference 
between separation of the “service”  as opposed to “business” lead to an inadequate 
ringfencing regime. 

Accordingly, Aurizon Network’s obligations to perform Access-related Functions should 
extend to the following concepts: 

 a prohibition on transferring, delegating or subcontracting any Access-related 
Function to a related party that has an interest in any port or railway in 
Queensland (other than CQCN) (not only a related operator) or an associate of 
such a party. In light of the recent Aquila acquisition, this should also include a 
related party that has an interest in any coal mine in Queensland or an 
associate of such;  

 can only transfer, delegate or subcontract Access-related Function to other 
related parties if the Access-related Function is one of the listed approved 
exceptions (accounting, finance, legal, risk management, company secretarial, 
technical train services and construction projects);  and 

 a prohibition on Aurizon Network undertaking any above rail services; operation 
or marketing of train services; any port services or holding any interest in a port 



 

  
Part 3 – Ring-fencing and protections against conflicts   

 

31506931  QRC Submission page 16 
 

in Queensland; any coal mining services or holding any interest in a coal mine 
in Queensland. 

1.6 Infrastructure ownership 

Aurizon Network must remain responsible as the sole access provider for the declared 
services. It would be unacceptable for there to be multiple access providers within the 
Aurizon Group for the same declared service. Accordingly, ownership of all relevant rail 
transport infrastructure must remain with Aurizon Network. 

UT4 must provide a clear avenue for access seekers to challenge allocation of 
ownership. 

The QRC considers that there is still potential for ambiguities in the concept of “rail 
transport infrastructure” arising from the declaration which mean that the line diagrams 
effectively define the scope of UT4 and therefore it remains critical that: 

 the “red track” covers all of the rail transport infrastructure within the scope of 
the declared service; 

 the QCA maintains independent oversight of changes to the line diagrams; and 

 there is opportunity to seek conversion of incorrectly allocated “blue track” to 
“red track”. 

The QRC Redrafted Part 3 contains proposed drafting on these matters (Sections 3.6 
and 3.6).   

Also, as mentioned above, the QRC considers it appropriate for the Ultimate Holding 
Company Deed to impose a positive obligation on the ultimate holding company to 
ensure that rail transport infrastructure which is within the scope of the declared service is 
owned by Aurizon Network for so long as Aurizon Network is the sole access provided for 
the declared services. 

1.7 Management and personnel 

The QRC’s view is that Access-related Functions must only be performed by Aurizon 
Network’s employees subject to specified exceptions, including in the circumstances 
where it is permitted to transfer, delegate or subcontract to a related party (see clause 1.5 
above). 

The QRC considers that Aurizon Network employees who do perform Access-related 
Functions should be subject to greater restrictions than those specified in the 2014 DAU 
Part 3. While the QRC agrees that the restriction should not prohibit the employee from 
undertaking any other work, a requirement only that the employee should work “primarily” 
for Aurizon Network and not at the direction of a related operator is not considered 
sufficient. 

In the case of secondments, QRC considers that except for limited exceptions (or as 
approved by the QCA) all secondments between Aurizon Network and related parties 
should be prohibited.  

The QRC’s Redrafted Part 3 (Section 3.8) sets out the QRC’s proposed implementation 
of these arrangements. 

The QRC has previously raised concerns that the independence of Aurizon Network’s 
board and board members must be ensured.  

The effects of cross-directorships between Aurizon Network and related parties can 
undermine the effectiveness of the ringfencing principles. This also applies to cross 
directorships with associated port, rail or mining entities (in which the Aurizon Group 



 

  
Part 3 – Ring-fencing and protections against conflicts   

 

31506931  QRC Submission page 17 
 

holds an interest). There must not be any cross-directorship as their corporate duties to 
each company may conflict with the principles of regulation. 

Aurizon Network’s management must be separated and independent from related entities 
(and associated port, rail and mining entities). 

The independent management of access rights must extend to a prohibition on acting on 
directions of any port, rail or mining entity in which an Aurizon party has any interest, not 
only a related operator. 

The QRC’s Redraft Part 3 (Section 3.10-3.13) sets out the QRC’s proposed 
implementation of these arrangements. 

1.8 Control and protection of information 

(a) Protected Information/Confidential Information definition 

The QRC does not agree with the narrowing of the categories of information protected by 
the Part 3 regime in UT4 to one of only “Protected Information”.  

In broad terms, the “Protected Information” definition is linked to whether:  

 if disclosed, the information might reasonably be expected to adversely affect 
the commercial interests of the discloser; or 

 is designated by the discloser as protected. 

As previously submitted, the QRC considers that this definition is too narrow and, unless 
rectified may result in behaviour that is unhelpful to negotiations, such as the discloser 
designating all information disclosed as “protected” or withholding information due to 
uncertainty of its likely disclosure within the Aurizon Group. 

Aurizon Network has made an amendment to the definition of “Protected Information” in 
the 2014 DAU (clause 3.11). However, it does not address the QRC’s concerns as it is 
still dependent on whether or not it is likely to “adversely affect the commercial interests” 
or is designated as protected upon disclosure. 

The QRC’s position is that the obligations for protection of information must cover 
broader categories of information than is contemplated by the “Protected Information” 
concept comprising: 

 Protected Information; and 

 communications, documents and information (whatsoever) regarding or relating 
to Access-related Functions held, obtained or created by Aurizon Network 
which by their nature are confidential, such as where the disclosure might 
reasonably be expected to: 

‒ unfairly differentiate; 

‒ afford a related operator or associated port, rail or mining entity an 
opportunity for unfair advantage; or 

‒ result in non-compliance with the non-discrimination principles. 

The QRC’s Redrafted Part 3 describes this as “Confidential Information”, with all of the 
Part D obligations then applying to Confidential Information, rather than just Protected 
Information. Alternatively, with appropriate drafting, this could be achieved by appropriate 
amendment to the Protected Information definition. At present the definition of “Protected 
Information” does not address the QRC’s issues. 

(b) Confidentiality Agreement 

Aurizon Network has included a new provision requiring Aurizon Network to enter into a 
confidentiality agreement upon request. 
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The QRC has separately provided comments on the proposed confidentiality agreement 
by way of mark up. The QRC’s mark-up of the confidentiality agreement is set out in the 
mark-up document titled “Part 3.3 – Confidentiality Deed”. 

In relation to the obligation in Part 3 (clause 3.14), the QRC’s view is that it should not 
only be available to an “Access Seeker” or “Train Operator” during a “Negotiation Period”. 
A person who wants access or increased access should be entitled to request Aurizon 
Network to enter into such an arrangement even if an access application has not been 
lodged, for example during initial enquiries. 

(c) Use and disclosure of Confidential Information 

The QRC’s view is that the provisions for access and disclosure of protected information 
in the 2014 DAU Part 3 are overly complex and confusing, which increases the likelihood 
of inappropriate disclosure. Even without the level of complexity, there are permitted 
disclosures which, in the QRC’s view, are not appropriate or too broad. 

The QRC’s view is that the QRC Redrafted Part 3 (Sections 3.18 and 3.19) provide a 
simpler and more effective regime which is nevertheless appropriate for Aurizon 
Network’s purposes. 

(d) Register 

As previously submitted, the QRC’s view is that the register must apply to all “Confidential 
Information” and must be more comprehensive than proposed in the 2014 DAU. In 
particular, it must cover all disclosures whether within the Aurizon Group or to third 
parties. 

(e) Training 

Aurizon Network has included the mandatory training requirement for Aurizon Group 
employees identified as “high risk”.  

The QRC is supportive of this. However, it has remaining concerns about the following 
issues: 

 The obligation to provide training for those “receiving or having access to” 
Confidential Information (Protected Information) is limited to Aurizon Group 
(including Aurizon Network) employees. This category should also apply to 
“other persons” (as the potential persons who might have access might include 
non-employees).  

 The QRC remains of the view that a provision providing for a tiered structure for 
minimum training requirements is required. It is clear that there is a culture of 
secondment within the Aurizon Group and therefore, it is considered 
appropriate for all employees to undertake some form of minimum training. 

(f) Security measures 

QRC’s view is that the security of Confidential Information should be the focus, not 
merely physical access to its major office premises. This is reflected in the QRC 
Redrafted Part 3 (Section 3.23). 

1.9 Complaints and waiver 

As previously submitted, the QRC’s view is that: 

 the complaint regime in UT4 should be expanded to ensure stakeholders have 
a non-litigious avenue for recourse where there is a breach of the Ultimate 
Holding Company Deed or a confidentiality agreement; and 
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1.10 Auditing, reporting and dispute resolution 

The QRC’s view is that auditing and reporting of compliance with the Part 3 obligations, 
including compliance with the Ultimate Holding Company Deed, are essential to 
effectiveness of the regime and industry confidence in the regime. The QRC considers 
these must be provided for in Part 10. 

The QRC also considers that the Part 11 dispute resolution mechanisms must be 
available for Part 3 disputes. 

1.11 Extension of Part 3 to persons before submission of an access 
application 

Part 3 matters, including the non-discrimination principles and the protection and control 
of information are important to a person who wants access, or increased access, whether 
or not an access application has been lodged.  

A person may not be confident to make or progress initial enquiries if Aurizon Network’s 
non-discrimination obligations and confidentiality obligations under Part 3 do not apply to 
it unless and until an access application has been lodged. 

Therefore, references in Part 3 to an “Access Seeker” must extend to those persons 
whether or not an access application has been lodged, including, as mentioned above in 
section 1.8(b), the obligation of Aurizon Network to enter into a confidentiality agreement 
with the person if requested. 
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Part 4 – Negotiation framework 

1 Improvements included in Aurizon Network’s 2014 DAU 

Aurizon Network’s 2014 DAU included a substantial number of improvements which 
reflected feedback of the QRC and other stakeholders on the 2013 DAU. These 
improvements included: 

 Clause 4.3(c): a mandatory requirement for Aurizon Network to notify an 
Access Seeker if its application is incomplete, and to inform the Access Seeker 
of what information is required in order for the application to be complete; 

 Clause 4.3(d) and (f): clearer definition of the type of information which Aurizon 
Network may require when considering an Access Application; 

 Clause 4.3(e): amendments allowing access applications to be made up to 5 
years before access rights are to commence in some circumstances; 

 Clause 4.6(v) and (vii): requirement for an indicative access proposal (IAP) to 
provide detail on the estimated access charge according to the pricing 
principles and to contain information on expansion planning; 

 Clause 4.10.1(d): reinstatement of the UT3 mechanism for proceeding with 
negotiations in regard to some or all of the Access Rights sought where Aurizon 
Network becomes unable to offer access because of a reduction in available 
capacity or infrastructure enhancements; 

 Clause 4.12(c): Aurizon Network given the ability (but not required) to cease 
negotiations with an operator which is not acting on behalf of a specified 
customer on the basis that such an Access Seeker has no genuine intention of 
obtaining Access Rights or has no reasonable likelihood of utilising Access at 
the level sought; 

 Various clauses: a number of tests under Part 4 have been amended to 
provide for an objective standard rather than a subjective standard; and 

 Various clauses: obligations have been placed on Aurizon Network to act 
reasonably and in good faith in carrying out certain steps. 

2 Further improvement sought 

The QRC welcomes the changes included by Aurizon Network in Part 4 of the 2014 DAU 
and appreciates Aurizon Network’s efforts to respond to feedback. However, the QRC 
seeks further improvements to Part 4, primarily to: 

 revise the drafting of some of the matters listed above, so that the changes fully 
address the issues of concern to QRC; 

 address a range of other matters on which the QRC provided feedback 
previously, which have not been addressed in the 2014 DAU; and 

 take the opportunity to further improve and update Part 4 given that a 
substantial period of time has passed since feedback was provided on the 2013 
DAU. 
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The QRC’s proposed amendments to Part 4 of the 2014 DAU are set out in the separate 
mark-up document labelled “Part 4 – Negotiation Framework” (Mark-up). This section of 
the QRC’s submission clarifies the QRC’s position in relation to certain key aspects of 
Part 4 but does not seek to limit the QRC’s Mark-up. Capitalised terms in this submission 
have the same meaning as in the 2014 DAU unless otherwise indicated.  

The changes proposed in the Mark-up have been discussed and developed in 
consultation with Aurizon Network. It is the QRC’s understanding that the changes sought 
are supported by, or acceptable to, Aurizon Network with the exception of clauses 
4.4(c)(i)-(ii) and 4.12(d)(iii). 

The key changes included in the Mark-up are described below.  

 Clause 4.3(f): new provision requiring that Aurizon Network give a notice which 
terminates a request for Access if the Access sought relates to a transfer and 
the Access Seeker has not provided evidence (as required under Schedule B) 
that the Customer of the Transferor consents to the transfer.  

This is intended to prevent Aurizon Network from waiving this requirement. This 
is important as, if the requirement was waived, a Customer / mine could find 
that Access Rights relating to its origin / destination have been transferred to 
another origin / destination without its knowledge or consent. 

 Clause 4.3(g): revised drafting ensures that an Access Application will not be 
terminated due to insufficient information being provided by the Access Seeker 
where the failure to provide the information meets certain requirements (the 
“Non-Availability Requirements”).  

This is intended to ensure that the unavailability of certain information does not 
prejudice the progress of an Access Application, provided there is a reasonable 
explanation for the unavailability, and provided that the unavailability does not 
indicate that the Access Seeker is unlikely to be able to use the Access Rights 
sought. For example, where an Access Application relates to Access Rights 
required three years in the future, the lack of a signed above-rail contract may 
be considered reasonable, and may not indicate a likely inability to use the 
Access Rights sought. Similar changes, which ensure that information which is 
required to be provided is appropriate for the stage of development of projects, 
are proposed in clauses 4.4 and 4.10. 

 Clause 4.3(h): revised drafting (and a similar amendment to clause 4.12) 
ensures that an Access Seeker who intends to transport coal for another party 
(i.e. an operator transporting for a Customer) cannot progress an Access 
Application unless the intended Customer confirms (and maintains) its support 
of the application. The QRC considers that this is important because: 

‒ if the proposed Customer is not willing to indicate support for the 
application (despite this involving no cost or commitment on the part 
of the Customer), then it is reasonable to conclude that the Access 
Seeker is unlikely to use the Access Rights at the level sought. For 
example, the Access Seeker will be unable to demonstrate: 

 that is has Supply Chain Rights (clause 4.12(c)(ii)(A)), 
particularly any right to use a loading facility; and / or 

 that the anticipated output of the mine is sufficient to support 
the utilisation of the Access Rights (clause 4.12(c)(ii)(D)); 
and 

‒ if Operators are permitted to secure Access Rights for no particular 
Customer, then monopoly power could effectively be transferred from 
Aurizon Network, whose monopoly power is limited by regulation, to 
an Operator. For example, if Operator ‘x’ secures all of the capacity in 



 

  
Part 4 – Negotiation framework   

 

31506931  QRC Submission page 22 
 

the next major expansion within a coal system, then that party can 
control the allocation and pricing of that capacity, largely free of the 
constraints of the undertaking. Capacity resumption provisions do not 
provide a solution to this issue, as it is highly likely that the operator 
will secure customers, possibly on onerous terms, so that the Access 
Rights are then used. 

 Clause 4.4: references to Customer Specific Branch Lines (CSBLs) have been 
removed in this section. It is the QRC’s understanding that new CSBLs that 
occur during the term of UT4 will not be included in the RAB. This means that 
all CSBLs (arising during the term of UT4) will be private infrastructure and as a 
result it is not appropriate that a negotiation process be suspended due to a 
CSBL being required in the same way as negotiations are suspended when an 
Expansion is required. Financing, design and construction of the CSBL is a 
matter to be resolved by the Access Seeker or its Customer, in the same way 
as construction of, or access to, loading and unloading facilities needs to be 
resolved. An Access Seeker ought to be able to progress its application as long 
as it has a credible plan for providing the CSBL, and is making progress 
appropriate to its stage of development and taking into account the date from 
which Access Rights are sought. Further amendments to Parts 4.3, 4.10 and 
4.12 have been suggested to achieve this approach. 

 Clause 4.4(c)(i), (ii): where an Access Application is for Access Rights which 
cannot be provided in the absence of an Expansion, the Access Seeker should 
have the option to progress the Access Application, in the absence of an 
Expansion, for that part of the Access Rights that can be provided. The drafting 
proposed by the QRC seeks to provide this flexibility and mirrors a similar right 
which already exists under clause 4.10.1(d) after the issue of an IAP.  

 Clause 4.4(c)(v): the drafting in clause 4.4(c)(v) is confusing and uncertain. 
Where Access Rights cannot be accommodated without an Expansion, the 
suspension of negotiations should be lifted once Planned Capacity exists which 
is capable of being allocated to the Access Seeker. 

 Clause 4.4(c)(vi): the suggested additional drafting requires that Aurizon 
Network does not discriminate when applying Part 4 on the basis of financing 
arrangements. For example, Aurizon Network should not discriminate against 
an Access Seeker who is using SUFA. This concept is provided in Part 8 but 
must also be repeated in Part 4 to prevent discrimination in the performance of 
the Part 4 processes. 

 Clause 4.5: this has been amended so that, when an Access Application is 
deemed to have been withdrawn due to the Access Seeker requiring a Material 
Variation, a new application (as amended by the variation) is immediately 
deemed to have been submitted. This is suggested as an efficient mechanism 
for commencing the process for the revised Access Application. 

 Clause 4.6: the proposed change ensures that Aurizon Network must always 
include an Initial Capacity Assessment in the IAP. This is important information 
for the Access Seeker. 

 Clause 4.8: the key change in this section is to ensure that, where two 
operators seek the same Access Rights for the same Customer, Aurizon 
Network will negotiate with each Operator until the Customer selects its 
preferred operator. This assists Customers while a tender / negotiation process 
is underway with Operators, and therefore promotes above rail competition. The 
deletions in this section are largely a move of drafting to a new clause 4.9. 

 Clause 4.10.3: the revised drafting reflects a significant shift in the approach to 
Material Variations requested by an Access Seeker after the preparation of the 
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IAP. Under Aurizon Network’s 2014 DAU drafting, if an Access Seeker sought 
to make a Material Variation, the access application was deemed to be 
withdrawn, and a new application including the variation was deemed to be 
submitted. This is acceptable in the IAP preparation stage, as the time lost by 
returning to the beginning of the application process is unlikely to be significant. 
However, this approach is not suitable in the negotiation phase, because 
beginning a new process which is subject to the standard timeframes under the 
undertaking could cause substantial delays. The QRC’s concern is that a 
Material Variation could occur some months into the application process, and a 
significant period of time could be lost by restarting the application process. In 
some cases, QRC considers that a change which meets the definition of 
Material Variation will in fact be relatively minor, such that Aurizon Network can 
revise the IAP and continue negotiations within a relatively short period. Rather 
than debating the definition of Material Variation so that only changes which are 
‘very material’ cause the process to restart, QRC suggests that a Material 
Variation should not cause an Access Application to be deemed to be 
withdrawn. Instead, it is proposed that Aurizon Network should be allowed a 
reasonable period to revise the IAP, and that timeframes within the negotiation 
process should be extended for this reasonable period. The revised drafting 
reflects this approach. 

 Clause 4.12(d)(iii): this clause, proposed by Aurizon Network, seeks to deem 
Aurizon Network to have complied with the 2014 DAU, and to exclude liability, 
for wrongfully issuing a Negotiation Cessation Notice, provided that Aurizon 
Network has made a ‘good faith and reasonable attempt’ to comply with clause 
4.12. The QRC proposes deletion of this clause. Aurizon Network should not be 
relieved of a breach of the 2014 DAU simply because in its failure to comply 
with the 2014 DAU it was using good faith. Aurizon Network has adopted clause 
4.2(d)(iii) from the DBCT access undertaking. The QRC notes that the DBCT 
access undertaking was submitted to the QCA by DBCT Management and the 
DBCT users as an agreed package (including pricing related matters). The 
same cannot be said of the Aurizon Network 2014 DAU.  
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Part 5 – Access agreements 

1 Overview 

This part of the submission outlines the QRC’s position in relation to Part 5 of the 2014 
DAU and the draft Access Holder Access Agreement - Coal (AHAA).  

The QRC has proposed some minor amendments to Part 5 of the 2014 DAU which are 
reflected in the separate mark-up document labelled “Part 5.1 – Access Agreements” 
(Part 5 Mark-up). The majority of the amendments proposed in the Part 5 Mark-up have 
been agreed with Aurizon Network. To the extent the QRC has proposed additional 
amendments which have not been agreed with Aurizon Network, those amendments are 
discussed in section 2 of this Part 5 submission. 

The QRC has also proposed significant amendments to the 2014 AHAA which are 
incorporated in the Access Agreement Mark-up (AHAA Mark-up). Many of these 
amendments were also incorporated in the QRC’s mark-up of the 2013 DAU draft Access 
Holder Access Agreement - Coal and remain points of difference between the QRC and 
Aurizon Network. 

The QRC has prepared an explanatory table (refer to Appendix 1) outlining the reasoning 
for the QRC’s response to a number of the AHAA key issues. This explanatory table does 
not seek to limit the QRC’s AHAA Mark-up. 

The AHAA Mark-up should apply (as relevant) to all Standard Access Agreements. To 
avoid duplication, the QRC has not prepared mark-ups of the other 2014 DAU Standard 
Access Agreements. However, if the QCA would find mark-ups of the other 2014 DAU 
Standard Access Agreements helpful, the QRC is happy to provide these documents as 
part of a supplementary submission. 

2 Part 5 Mark-up 

The QRC’s proposed Part 5 Mark-up seeks to clarify that a renewing access seeker 
should not be treated any differently from any other access seeker in respect of its ability 
to adopt the standard access agreement. The standard access agreements under UT4 
should apply to any access application including where that access application relates to 
a renewal.  

The QRC also proposes to allow access holder with a right to request to move over to the 
most current generation of standard access agreement at any time. The QRC 
understands that this is a practice which has historically been adopted by Aurizon 
Network, however, has not been previously reflected in UT3. The QRC proposes to 
embed this practice into UT4. The QRC has not yet provided drafting to address this 
proposal however is willing to work with both the QCA and Aurizon Network to develop 
this idea further. 

3 AHAA key issues 

This section clarifies the QRC’s position in relation to certain aspects of the AHAA but 
does not seek to limit the QRC’s AHAA Mark-up. Capitalised terms in this submission 
have the same meaning as in the AHAA unless otherwise indicated. 



 

  
Part 5 – Access agreements   

 

31506931  QRC Submission page 25 
 

3.1 Security 

Requirement to provide Security on cessation of Acceptable Credit Rating 

The AHAA requires the End User to provide Security to Aurizon Network where the End 
User ceases to hold an Acceptable Credit Rating during the Term and Security has not 
otherwise been provided. 

The QRC maintains the view that the End User ceasing to hold an Acceptable Credit 
Rating should merely be a factor Aurizon Network can reasonably consider when 
determining if the End User should be required to deliver Security under the AHAA more 
generally rather than functioning as an arbitrary trigger to the provision of Security. The 
current arbitrary trigger proposed by Aurizon Network is also inappropriate in 
circumstances where an End User with an existing operation or proposed new operation 
does not have a credit rating, but is otherwise financially capable (for example a private 
company). In such circumstances, the current drafting of the AHAA would require the End 
User to provide Security to Aurizon Network even though this would be unnecessary if 
Aurizon Network were to consider the financial capability of the End User as a whole. 

Security Amount  

The QRC notes that a different Security Amount to that proposed by Aurizon Network 
may be warranted for some expansions – depending on the pricing principles ultimately 
adopted. Further, the QRC considers that the Security Amount should be an amount 
equivalent to half of the maximum TOP Charges for all Train Service Types that could 
potentially be payable during the applicable year, subject to the assumptions in the 
AHAA, rather than one year as proposed by Aurizon Network. In the QRC’s view, Aurizon 
Network’s increase of the Security Amount to the maximum amount of the TOP Charges 
for all Train Service Types that could potentially be payable during the applicable year 
cannot be justified considering the Security Amount was previously a 3 month proportion 
of these charges.  

3.2 Operation of Train Services  

Supply Chain Rights 

In the QRC’s view, the Supply Chain Rights provisions in the AHAA remain overly 
prescriptive and onerous. While the QRC appreciates the efforts of Aurizon Network to 
respond to the QRC’s feedback regarding Supply Chain Rights, the QRC seeks further 
improvement to this section of the AHAA.  

The QRC maintains that the requirement for the End User to demonstrate that it holds 
and will continue to hold Supply Chain Rights for the Term potentially places the End 
User in an untenable position if other facility providers (such as port operators) also 
impose similar pre-conditions, or if Supply Chain Rights are for a lesser term. As currently 
drafted, if the End User cannot demonstrate the required Supply Chain Rights, the End 
User’s Access Rights are potentially subject to resumption, suspension or termination. 
The QRC considers this to be unreasonable and is of the view that Aurizon Network’s 
amendments to the AHAA do not sufficiently address the concerns of industry.  

The QRC maintains that the End User should be obliged only to show that it holds or has 
a reasonable likelihood of obtaining Supply Chain Rights. To ensure End User 
accountability, the QRC’s AHAA Mark-up also obliges the End User to detail the steps the 
End User has taken, or intends to take, to meet this requirement if Aurizon Network 
requests such information. 

Relationship with the Operator 

The QRC considers a number of aspects of the AHAA, including the new Access 
Interface Deed, to not represent a fair commercial risk allocation. In particular, the QRC 
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objects to Aurizon Network attempting to broadly exclude all liability of Aurizon Network to 
the Operator. 

The purpose of the Access Interface Deed should be to contractually bind the Operator to 
the same limits of liability that exist in the Access Agreement. That can be achieved by a 
simple statement referring to the limitations of liability in the Access Agreement, as well 
as an acknowledgement of the aggregate nature of financial liability. As is noted above, 
Aurizon Network’s drafting goes far beyond this in an attempt to prevent itself from 
incurring any liability whatsoever to an Operator. 

3.3 Dealing with Access Rights  

Resumption of Access Rights 

The QRC considers that the resumption provisions of the AHAA continue to operate 
unreasonably harshly in spite of amendments made by Aurizon Network. The QRC’s 
AHAA Mark-up has again sought to provide a more balanced approach by:  

 narrowing the scope of an “Underutilisation Event”;  

 specifying particular time periods under which Aurizon Network must utilise its 
resumption rights; and 

 clarifying the parties’ respective notice requirements.  

Reduction of Conditional Access Rights due to Capacity Shortfall 

The QRC maintains that the time to determine whether a Capacity Shortfall exists must 
be no longer than 6 months. The QRC also maintains changes to the Capacity Shortfall 
provisions are required so that Conditional Access Rights in respect of an Expansion 
cannot be reduced where the Capacity Shortfall is caused by an act or omission of 
Aurizon Network.  

The QRC has also amended the requirements of Capacity Assessment Notices to require 
Aurizon Network to outline the reason(s) for the Capacity Shortfall and to provide that 
disputes should be able to be raised in relation to the reason(s) for the Capacity Shortfall.  

Relinquishment of Access Rights – Relinquishment Fee 

The ability for the End User to relinquish Nominated Access Rights under the AHAA is 
conditional upon the End User’s payment of the Relinquishment Fee to Aurizon Network. 
To encourage efficiency in the relinquishment process, the QRC maintains Aurizon 
Network should be obliged to notify the End User if Aurizon Network identifies an 
opportunity to enter into an Access Agreement that would result in the lessening of the 
End User’s Relinquishment Fee and not to unreasonably delay the negotiation (and 
execution) of that Access Agreement. The QRC has also clarified that the End User may 
dispute any component of the Relinquishment Fee.  

Transfers 

The QRC and Aurizon Network are separately negotiating with respect to Transfers and 
the QRC relies on its submission in respect of Part 7 to the extent that submission is 
relevant to the AHAA. It is the QRC’s view that the substantive transfer provisions should 
be provided for in the 2014 DAU rather than the AHAA.  

3.4 Compliance with Aurizon Network’s Accreditation 

The accreditation provisions place considerable onus on the End User to interpret and be 
aware of the terms and conditions of Aurizon Network’s Accreditation. The QRC 
maintains it is reasonable for this obligation to be limited to the extent that the terms and 
conditions have been notified to the End User. The QRC again notes this is consistent 
with the approach adopted in UT4 in respect of environmental authorities.  
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3.5 Discretionary System Amendments and System Wide Requirements  

The QRC considers that Aurizon Network should be required to notify the End User of 
any Discretionary System Amendment irrespective of whether it will fundamentally 
frustrate the Operator’s operations of Train Services over a sustained period. Further, if a 
System Wide Requirement requires amendment due to conduct attributable to Aurizon 
Network or its staff (regardless of the grounds), the costs of that variation should be 
borne by Aurizon Network.  

3.6 Interface Representative 

The QRC considers the requirement for an interface representative should be mutual. 
Accordingly, the QRC has incorporated a reciprocal right for the End User to, acting 
reasonably, cause Aurizon Network to nominate a different representative of Aurizon 
Network where the End User is not satisfied with the performance of an Aurizon Network 
Interface Representative. 

3.7 Indemnities by End User for liabilities to third parties  

The QRC considers that the indemnity given by the End User in favour of Aurizon for 
liabilities to third parties remains unreasonably broad. The QRC’s AHAA Mark-up 
subjects this indemnity to the limits of liability set out in clause 33 of the AHAA. 

3.8 Limitations and exclusions of liability  

Consequential Loss 

The definition of “Consequential Loss” in the AHAA lacks certainty. The QRC again 
emphasises there is no settled meaning at law of “special”, “indirect”, “consequential” or 
“economic” loss. Numerous Courts have confirmed that those words are not settled legal 
terms of art. The QRC cannot accept Aurizon Network’s position in respect of the 
definition of “Consequential Loss” and notes that no progress has been made during 
negotiations on this point.  

Claims and exclusions in respect of Infrastructure standard 

As drafted, the AHAA provides that Aurizon Network will only be liable for Claims arising 
out of or in connection with the standard of Infrastructure where loss arises directly from 
the failure of Aurizon Network to carry out Maintenance Works or due to Aurizon 
Network’s negligence in performing Maintenance Works. 

The QRC maintains that this exclusion of liability is too broad. The AHAA imposes 
Infrastructure obligations on Aurizon Network broader than merely the carrying out of 
Maintenance Works. Aurizon Network should also be liable for Claims if Aurizon Network 
breaches the agreement or is negligent.  

Claims and exclusions in respect of non-provision of access 

The QRC has again reduced the scope of Aurizon Network’s exclusion of liability for 
Claims in respect of non-provision of Access such that Aurizon Network will be liable 
where its failure to provide Access is a result of its own act or omission or negligence.  

Claims and exclusions in respect of delays to Train Movements  

The AHAA contains a mutual exclusion of liability in respect of delays to Train 
Movements, subject to certain carve outs. In its AHAA Mark-up, the QRC has removed 
the carve out for delays attributable to other Railway Operators to align the Parties’ 
obligation to use best endeavours to reschedule a Train Service which is unable to be 
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operated. The QRC acknowledges the removal by Aurizon Network of the carve out for 
delays attributable to customers of other Railway Operators.   

3.9 Material Change 

The QRC considers the definition of “Material Change” remains unreasonably broad 
despite minor amendments by Aurizon Network. The QRC has sought to limit the scope 
of this definition by narrowing the definitions of “Relevant Taxes” and “Change in Law”.  

3.10 Suspension  

The QRC does not agree with the amendments made by Aurizon Network to suspension 
events in Part B of Schedule 9. The QRC’s AHAA Mark-up proposes minor amendments 
to the suspension events in Part B of Schedule 9 for clarification and ensure the 
suspension events listed are reasonable and commercially sound.  

3.11 Termination 

The QRC’s AHAA Mark-up proposes that after termination of the AHAA, the End User 
only be obliged to remove rolllingstock as soon as is practicable, rather than within a 12 
hour period. The QRC maintains flexibility is required to account for any delay End Users 
may encounter in the removal of rolllingstock.  

As with the suspension, the QRC does not agree with the amendments made by Aurizon 
Network to termination events in Schedule 9 and has proposed mark-up accordingly for 
clarification and to ensure the termination events listed are reasonable and commercially 
sound.  

3.12 Take or pay and definition of “Aurizon Network Cause” 

The definition of “Aurizon Network Cause” is too wide for the purposes of TOP clauses 
under the AHAA. This issue is discussed in further detail in the part of this submission 
titled “Schedule F – Reference Tariff” (see Section 2). The QRC’s comments made in that 
section of this submission apply equally to the AHAA. 
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Part 6 – Pricing principles 

1 Comments on changes in 2014 DAU 

This section clarifies the QRC’s position in relation to certain key aspects of Part 6 of the 
2014 DAU (Part 6). Capitalised terms in this submission have the same meaning as in 
the 2014 DAU unless otherwise indicated.  

Aurizon Network’s 2014 DAU includes substantial changes to Part 6 as compared to the 
2013 DAU. The changes are predominantly in response to the QRC’s October 2013 
submission, and largely adopt the QRC’s suggestions. The QRC appreciates Aurizon 
Network’s efforts to respond to customer preferences in this area of the 2014 DAU, and 
consider that the current draft of Part 6 is a substantial improvement on the 2013 DAU 
and on UT3. 

A number of the QRC’s members have indicated they require more time to review the 
changes and to understand this complex area of the 2014 DAU. The QRC proposes that 
a workshop be held, so that Aurizon Network can explain the intention of the drafting, and 
stakeholders can raise questions. It is suggested the QCA also attend this session. The 
QRC’s members would then be in a position to provide final views on Part 6 either ahead 
of, or in response to, the QCA’s draft decision. 

A number of issues have arisen from the QRC’s review of Part 6 to date. The QRC has 
not provided revised drafting at this stage, as the QRC does not yet have a firm view on 
the appropriate solution to each issue. A summary of the QRC’s current position on Part 
6 is set out below.  

Clause Comment 

6.2.4(a) This clause provides that System Reference Tariffs (and not an Expansion 
Tariff) will always apply in cases where Aurizon Network chooses to fund an 
Expansion under Clause 8.2.1(b). This would limit the application of the 
remainder of Part 6.2.4 to user funded projects. Our understanding of the intent 
of this drafting is that Aurizon Network does not wish to be obliged, under the 
2014 DAU, to fund any project which will be subject to an Expansion Tariff, on 
the basis that such a project may have higher asset stranding risk. The QRC is 
willing to discuss this issue in the context of an mandatory funding obligation 
which Aurizon may have under the undertaking. However, the QRC does not 
consider it appropriate to deal with the issue by allowing the pricing principles to 
be bypassed, as these principles provide important protections for existing 
Access Holders and their customers. 

6.2.4(i)(ii)(E) This section requires that the analysis undertaken to determine whether an 
Expansion Tariff should apply, or an existing Reference Tariff should be varied, 
should be undertaken at the end of each quarter, until the peak point for 
contracted Access of the expansion is reached. The QRC’s understanding of the 
intent of this provision (which we do not consider is clear from the drafting) is 
that this would be a series of discrete quarterly ‘socialisation’ tests, such that an 
Expansion Tariff would be created if the test indicated that this was required for 
the first quarter, and so on until the Expansion Tariff was no longer required.  
The QRC would like to discuss an assessment period that is applied over a 
longer timeframe, such that if a socialised tariff would make existing users ‘no 
worse off’ when viewed over a period of ‘x’ years (or perhaps for the term of an 
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Clause Comment 

undertaking), the creation of an Expansion Tariff could be avoided on the basis 
of this longer term test, notwithstanding that this may raise the existing 
Reference Tariff initially. 

6.2.4(n) We are concerned that the deferral allowed under this clause will leave 
customers in a position of lacking information which is critical for planning and 
decision making. 

6.2.5(c) We do not understand the relevance of Customer Specific Branch Lines 
(CSBLs) in this analysis.  Our understanding is the CSBLs will not form part of 

the RAB and will therefore not cause any increase in Allowable Revenue. 
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Part 7 – Available capacity allocation and management 

1 Improvements included in Aurizon Network’s 2014 DAU 

Aurizon Network’s 2014 DAU included a number of improvements which reflected 
feedback of QRC and other stakeholders on the 2013 DAU. These included: 

 Clause 7.1(e): Clarification that allocation of capacity is independent of funding 
arrangements. 

 Clause 7.3(b): Amendments to provide some flexibility in regard to 
origin/destination when renewing access rights. 

 Clause 7.3(g): Clarifies that, in processing a renewal application, Aurizon 
Network must follow the usual processes of Parts 4 and 5 of the Undertaking 
(and therefore that Aurizon Network does ultimately have an obligation to enter 
into the renewal access agreement, subject to those provisions). 

 Clause 7.5.2(c)(ii)(E): Ensuring that a renewal access application will not be 
disadvantaged because it is for a term of less than 10 years, provided that the 
term sought is equal to the remaining mine life. 

 Clause 7.6.3: Amended so that Aurizon Network will be required to develop 
System Rules if requested by Access Holders who hold a certain percentage of 
Access Rights. 

2 Further improvement sought 

The QRC welcomes the changes included by Aurizon Network in Part 7 of the 2014 DAU. 
However, the QRC seeks further improvements to Part 7.  

A mark-up of Part 7 against the 2014 DAU version which reflects the amendments 
proposed by the QRC are set out separately in the mark-up document tiled “Part 7 – 
Available capacity allocation and management” (mark-up). The changes proposed in this 
mark-up have been discussed, and developed in consultation with, Aurizon Network. The 
QRC has sought to indicate, in the mark-up, our understanding of the extent to which 
Aurizon Network supports the proposed changes. 

The key proposed changes, and reasons for the changes, are explained below. This is 
not an exhaustive list of the changes proposed in the mark-up. To the extent that the 
reason for any of the changes is not discussed below or is unclear to the QCA, the QRC 
would be pleased to provide further explanation. 

Key changes to the 2014 DAU proposed by the QRC are as follows: 

 Clause 7.1(e): In light of the fact that customers may fund studies or 
expansions, this paragraph should refer to customers as well as access 
seekers. 

 Clause 7.2: This paragraph has been amended to reflect the equivalent 
language used in clause 4.12(b)(ii) of the QRC’s Part 4 mark-up. Wherever 
relevant, consistent language should be used so as to avoid a suggestion that a 
different intent was intended. 

 Clause 7.3(a): This paragraph has been amended to clarify the intent of this 
clause – that is, that the renewal right attaches to the access rights immediately 
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before expiry and not different access rights earlier in time. Without this change 
there could be a suggestion that the renewal must apply for the same tonnage 
profile. 

 Clause 7.3(c): This paragraph has been amended to acknowledge that the 
renewing access seeker may apply for a lesser quantity of access rights.  

 Clause 7.3(d): The 2014 DAU provides that a renewing access seeker should 
execute a renewed access agreement no later than 12 months before the expiry 
of the expiring access agreement. The paragraph has been amended to 
acknowledge that this requirement does not apply where the failure to enter into 
an access agreement is attributable to Aurizon Network. 

 Clause 7.3(g): This paragraph has been amended to acknowledge that a 
renewal does not require Aurizon Network to enter into the same access 
agreement terms. The QRC have proposed an additional sentence which is not 
supported by Aurizon Network to the effect that Aurizon Network is obliged to 
enter into an agreement on the Standard Access Agreement terms (to the 
extent that the other relevant provisions of Part 4 are satisfied). 

 Clause 7.3(h): Clause 7.3(h) has been amended to note that, except as 
provided in clause 7.3(h), the negotiation cessation and availability provisions of 
clause 4 do not apply to a renewing access application. Without this 
amendment, the priority arrangements for renewals will not be effective. 

 Clause 7.4: A more efficient transfer mechanism is required. Transfers and 
short term transfers in particular are likely to be more common in the current 
market for coal. Aurizon Network have prepared a proposal in relation to short 
term transfers. The QRC’s comments are set out in the latter part of this Part 7 
submission. 

 Clause 7.4.2: The QRC proposes to restrict the application of the mutually 
exclusive access application provisions so that those provisions only apply to 
transfers to the extent of any ancillary access rights. The transfer should in all 
other circumstances be afforded priority. 

 Clause 7.5.2(d)(iii): The QRC has proposed the deletion of this paragraph. This 
deletion is not supported by Aurizon Network. In the QRC’s view, the paragraph 
is unnecessary because of the revenue cap. 

 Clause 7.5.2(d)(vi): The QRC has proposed deleting this paragraph. The 
deletion is not supported by Aurizon Network. In the QRC’s view, the paragraph 
is both uncertain and unnecessary in light of clause 7.5(c)(ii)(E) above. 

 Clause 7.5.2(d)(vi)(B): Both the QRC and Aurizon Network agree that this 
paragraph should be deleted. In retrospect, it should not be the access 
provider’s role to consider the marketability of coal. 

 Clause 7.5.2(g)(iv): This paragraph has been amended to deal with material 
variations to access applications. In particular, the date of a varied access 
application, should be dependent on the date on which the access seeker 
notifies Aurizon Network that it wishes to progress with the varied access 
application.  

 Clause 7.6: The QRC has proposed significant changes to this section. The 
changes are to substantially simplify the section. The QRC consider that the key 
provisions of the section should be to oblige Aurizon Network to always have 
system rules for a coal system. The system rules should be reviewed each year 
and Aurizon Network should notify the QCA of the proposed amendments or if it 
does not consider amendments are warranted, the reasons for that. The QCA 
should seek public comment and make a determination on the system rules 
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which the QCA must comply with. Aurizon Network have not reviewed the 
QRC’s proposed changes on this section. 

3 Short term transfer mechanism 

The QRC has engaged in consultation with Aurizon Network regarding a new mechanism 
for short term transfers. We understand that Aurizon Network intends to provide the QCA 
with a discussion paper setting out its proposed approach to short term transfers. In this 
section, we describe our understanding of the short term transfer arrangement which 
Aurizon Network intends to propose (that is, our understanding of the proposal based on 
our most recent discussions with Aurizon Network) and comment on the extent to which 
we consider that Aurizon Network’s proposal meets the needs of coal producers. In 
summary, Aurizon Network’s proposal would be a significant step forward, and the QRC 
appreciates Aurizon Network’s efforts to introduce this mechanism and to reflect the 
feedback of stakeholders. However, the QRC considers that its proposed amendments 
would increase the usefulness of the short term transfer mechanism, resulting in a very 
efficient process which would promote greater utilisation of the network. 

Feature of Short Term Transfer (“STT”) as 
proposed by Aurizon Network 

QRC Comment 

STT mechanism operates in conjunction with (i.e. 
does not replace) existing transfer mechanisms. 

Agree 

Access agreements to be amended to provide for 
STTs (with agreement of access holder).  

Agree 

Paths transferred under STT mechanism will be 
treated as additional contracted paths (“TSEs”) in 
the access agreement of the transferee on the 
same terms as existing paths. 

Agree 

Where a transferee has multiple ‘generations’ of 
paths (e.g. UT1 and UT3 paths) for an origin-
destination, and additional paths are added to that 
origin-destination via a STT, the additional paths 
will be added to the most recent generation of 
paths already held by the transferee for that origin-
destination (i.e. UT3 in the above example). 

Agree 

For longer term transfers, the paths taken on by the 
transferee will be contracted based on the current 
Standard Access Agreement terms (i.e. UT4).  This 
is the same approach as applied in UT3. 

Agree 

Where a transferor has multiple ‘generations’ of 
paths (e.g. UT1 and UT3 paths) for an origin-

Agree 
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Feature of Short Term Transfer (“STT”) as 
proposed by Aurizon Network 

QRC Comment 

destination, and paths are transferred out of that 
origin-destination via a STT, the paths will be 
removed from the generation of paths nominated 
by the transferor. 

STT requests must be received at least 48 hours 
prior to the close of train orders for the next 
scheduling period. 

Agree 

 

Revenue from a transferred path will be counted as 
revenue of the transferee’s system or, where the 
transferee is within a group paying a differential 
tariff which is treated as a separate group for 
revenue cap purposes, the revenue will count as 
revenue of that group.  To prevent this approach 
from having adverse impacts on other 
mines/Access Holders within the transferor’s 
system/pricing group, transfers will only be allowed 
within, and not between systems/pricing groups.  
For example, a STT of a path held by a GAPE 
Access Holder to a Newlands Access Holder would 
not be allowed. 

Seeking amendment to Aurizon 
approach.  This constraint on STTs 
should be addressed in order to 
maximise the efficiency benefits of the 
mechanism.  We suggest that this 
issue can be dealt with by allocating 
the revenue earned on the transferred 
path to the transferor’s pricing group.  
We understand that Aurizon is 
considering the feasibility of this 
approach. 

 

 

Transfers on the same route, for a shorter haul, 
with a common destination, would be pre-
approved. 

Agree 

Transfers on the same route, for a longer haul, with 
a common destination, would receive approval, 
confirmed within 48 hours, if there is “Accessible 
Capacity” within the additional segments required 
by the transferee. 

Agree 

Short term transfers to be limited to three months 
duration 

Agree.  This is useful despite the lack of 
any prohibition on repeating the same 
transfer, because each new transfer 
provides an opportunity for Aurizon 
Network to apply certain criteria/tests to 
the approval (discussed below). 

Short term transfers should be used to promote 
use of paths and not be used for other purposes, 
such as transferring to a shorter haul to reduce 
take or pay costs. 

Agree.  Aurizon proposes that STTs will 
be rejected if Aurizon considers that the 
transferred path is unlikely to be used, 
taking into account (among other things) 
any past history of a similar transfer not 
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Feature of Short Term Transfer (“STT”) as 
proposed by Aurizon Network 

QRC Comment 

being used by the transferee.  QRC 
supports this suggestion. 

Transfer fees will not apply to short term transfers Agree.  The STT mechanism promotes 
path usage and therefore is intended to 
increase Access Charge revenue.  While 
transfers to a shorter haul may involve a 
theoretical loss of revenue (and potentially 
increase future Access Charges due to 
revenue cap shortfalls) this concern is 
mitigated by the following considerations: 

 AT2 (per path) and AT4 (per tonne) 
revenue is not reduced due to a 
transfer to a shorter haul.  Of the other 
reference tariff elements, only AT3 is 
subject to TOP.  Therefore the 
maximum revenue loss compared to 
the path being retained by the 
transferor and being subject to TOP 
relates to AT3 being collected over a 
shorter distance.  This may well be 
offset by the additional AT1 and AT5 
revenue received by ensuring that the 
path is used. 

 Had the path been retained by the 
transferor and not used, it is possible 
that the TOP applied would be less 
than the maximum possible TOP, due 
to: 

– The system trigger test, which 
often reduces take or pay to nil. 

– Lower TOP charges under UT1 
agreements. 

– Capping of TOP under UT2 and 
UT3 agreements. 

 Higher utilisation of paths may help to 
spread fixed costs at the ports. 

4 Network Management Principles 

The mark-up of Schedule G which reflects the amendments proposed by the QRC are set 
out separately in the mark-up document titled “Schedule G – Network Management 
Principles” (mark-up).  

The key changes proposed by the QRC in that mark-up are as follows: 

 Removing the blanket caveat on Aurizon Network’s obligation to provide 
information in accordance with Schedule G based on any confidentiality 
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obligations, Aurizon Network’s obligations under Part 3 of the Undertaking or 
any other obligations under an access agreement. The QRC considers this 
restriction to be unnecessarily general and to undermine the purpose of the 
network management principles.  

 Removing some of the discretion and subjectivity afforded to Aurizon Network in 
favour of objective criteria as well as requirements for Aurizon Network to act 
reasonably in making various decisions. 

 Reinstating the UT3 requirement for Aurizon Network to update the master train 
plan no less than annually. The QRC considers that it is important that the 
master train plan is updated regularly to ensure its accuracy. 

 Deleting the new clause proposed by Aurizon Network in the 2014 DAU which 
seeks to prevent Aurizon Network from incurring any liability provided it has 
made a good faith and reasonable attempt to comply with the relevant 
provisions of Schedule G. Aurizon Network should not be relieved of a breach 
simply because in its failure to comply it was using good faith.  

 Reinstating the application of the daily train plan to performance targets 
reported on under Part 10 of the Undertaking. The QRC considers the daily 
train plan should continue to be used as base information for performance 
monitoring. This proposed amendment supplements the QRC’s amendments to 
Part 10. 
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Part 8 – Network development and Expansions 

1 Overview 

This part of the submission outlines the QRC’s position in relation to Aurizon Network’s 
network planning, expansion and expansion funding obligations under Part 8 of the 2014 
DAU.  

Part 8 deals with some of the most crucial aspects of UT4. Network planning and 
development, the expansion process and Aurizon Network’s funding obligations are key 
elements to the provision of access.  

Through extensive consultation, the QRC and Aurizon Network have agreed 
amendments in respect of the extent of Part 8 which provides for the expansion process, 
except in relation to Aurizon Network’s funding obligations. The key improvements to the 
expansion process provided for by the 2014 DAU compared to the 2013 DAU, and in 
relation to which the QRC and Aurizon Network have reached an agreed position, are 
summarised in the table set out in Section 3 of this Part 8 submission.  

The QRC considers those key improvements to have gone a long way to creating a 
process for studying, scoping and agreeing on an expansion which is prescriptive, 
objective and mechanical. However, the QRC is concerned that these improvements are 
undermined by the lack of funding options under the 2014 DAU. The QRC maintains that 
UT4 should contain a meaningful and practical suite of options for funding of expansions 
and Aurizon Network funding at the regulated WACC must be a key element of that suite. 
The QRC’s position on Aurizon Network’s funding obligations remains unchanged from its 
Main Submission on the 2013 DAU (10 October 2013). For ease of reference, the QRC 
has repeated that view (to the extent applicable) in Section 2 below. 

The QRC also considers the network planning framework under the 2014 DAU still 
requires substantial improvement. In particular, the QRC proposes: 

 the review of capacity and the system operating parameters needs to be more 
descriptive and should include a true independent review mechanism; and 

 the significant discretion afforded to Aurizon Network in respect of the 
acceptance of capital expenditure projects should be removed. 

2 A suite of Expansion funding options and Aurizon Network’s 
funding obligation 

2.1 Summary 

Industry considers that a suite of funding options for expansions must be developed to 
promote economically efficient investment in the Central Queensland Coal Network. This 
suite of options must include: 

(a) funding by Aurizon Network at the regulated rate of return under a funding 
commitment contained in the undertaking; 

(b) an efficient funding option for small-medium sized projects which are beyond 
any limits of Aurizon Network’s voluntary commitment; 

(c) SUFA; and 
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(d) the ability of QCA to approve access conditions where Aurizon Network offers 
to fund beyond its commitment and can demonstrate a material difference in 
risk of the project relative to the risk of the existing asset base. 

2.2 The UT3 experience  

UT3 included a form of items (a) and (d) which proved to be ineffective.  

Aurizon Network had a funding obligation for expansion projects less than $300M, but 
there was no effective mechanism to ensure that projects were not aggregated and 
deferred until a project of greater than $300m was required.  

For projects in excess of $300M Aurizon Network could seek access conditions, subject 
to a QCA approval process. Access conditions in reality translated to greater security 
protection, greater take or pay protection and a premium above the regulatory rate of 
return. Industry’s experience with the regulatory oversight of access conditions was that it 
was ineffective and did not reduce the rates of return sought by Aurizon Network. Nor did 
access conditions provide an expedited process – in fact the opposite. Fundamentally, 
access conditions did not provide a check on Aurizon Network’s monopoly power. 
Expanding coal producers were placed in a position of having to actively support the 
access conditions sought by Aurizon Network, including in submissions to the QCA, in 
order to prevent further delays to projects. 

2.3 UT4 

From industry’s perspective, it is vitally important that the undertaking include a range of 
expansion funding obligations. There cannot be a one size fits all approach. The 
expansion funding regime should be drafted into the undertaking in a prescriptive form, 
such that negotiation is minimised, and that delay is avoided. For the reasons set out in 
the QRC’s “regulatory policy” submission of the QRC’s Main Submission on the 2013 
DAU (10 October 2013), we do not consider that a model of regulation that involves 
negotiations with a monopoly without effective dispute resolution is workable. 

Aurizon Network’s proposed approach to funding expansions involves the following 
options: 

(a) Aurizon Network, in its discretion, choosing to fund an expansion at the 
regulatory rate of return. Industry’s experience with Aurizon Network is that it 
has an expectation of seeking a premium above the regulatory rate of return for 
most expansions.

1
 Therefore this option is likely to be rarely offered. 

(b) Aurizon Network funding with “Commercial Terms”, which are a rebadging of 
access conditions, but with regulatory oversight removed; or 

(c) user funded using SUFA: a framework which is still in development and remains 
untested. 

Industry finds none of these options particularly encouraging. In the absence of 
substantial progress on other options, the default will be “Commercial Terms” – under 
which Aurizon can impose access conditions free of any practical constraint other than 
the limitations of the viability of mining projects. This does not provide for economically 
efficient investment in the Central Queensland Coal Network. In our view, investment at 
the regulatory WACC is the economically efficient model as, in the absence of material 
differences in the risk profile of the project, any other rate of return claimed by Aurizon 
Network imposes inefficient costs, and will result in a level of investment in the Central 
Queensland Coal Network, the coal industry, ports and all related services which is less 
than optimal. The problem created by Aurizon Holdings’ structure, being that it may well 

                                                      
1
 Please refer to page 47 of Aurizon Network’s investor briefing of 29 April 2013. 



 

  
Part 8 – Network development and Expansions   

 

31506931  QRC Submission page 39 
 

have a cost of capital which exceeds that of a stand-alone below rail business, is its own 
creation and can readily be addressed. 

Similarly, SUFA should not been seen as a suitable model for routine use as it will involve 
substantial transaction costs and a cost of capital which (due to differences in risk under 
the SUFA structure) will exceed the efficient cost of capital for below rail infrastructure. 

Faced with the reality that “Commercial Terms” is likely to be the default model under the 
draft UT4, QRC proposes that, until a workable suite of funding options is developed, the 
undertaking should explicitly prohibit Aurizon Network from investing in the network 
other than based on regulatory returns and conditions. This is intended to encourage 
Aurizon Network to: 

(a) Develop an effective suite of funding options as described above in the earliest 
possible timeframe. 

(b) In the meantime, to the extent that expansions are required, either voluntarily 
fund on regulated terms or genuinely seek to facilitate the implementation of a 
SUFA project. 
 

The expansion funding obligation is for all parties difficult. The position proposed by 
Aurizon Network in UT4 is an extreme one – essentially it removes the role of the QCA 
and provides no meaningful expansion funding obligation. A meaningful compromise with 
a suite of expansion funding obligations needs to be found. 

3 Expansion Process 

The ‘Expansion Process’ refers to that part of Part 8 from concept studies, pre-feasibility 
studies, feasibility studies to entry into access agreements. 

The QRC has engaged in consultation with Aurizon Network in respect of the Expansion 
Process since Aurizon Network’s submission of the 2013 DAU. Through that 
engagement, Aurizon Network and the QRC have reached an agreed position in relation 
to the Expansion Process, except to the extent of Aurizon Network’s funding obligations. 

The QRC and Aurizon Network’s agreed position in relation to the Expansion Process is 
reflected in Aurizon Network’s 2014 DAU (from clause 8.1 to clause 8.10).  

In addition to the agreed drafting reflected in clause 8.1 to clause 8.10 of the 2014 DAU, 
the QRC proposes an additional minor amendment. This minor amendment is reflected in 
the mark-up document titled “Part 8.1 – Expansions” (Part 8.1 Mark-up).  

3.1 Improvements included in Aurizon Network’s 2014 DAU 

The QRC considers Aurzion Network has made a number of improvements in the 2014 
DAU based on consultation with the QRC and feedback from other stakeholders on the 
2013 DAU in respect of expansions.  

The following table summarises the key improvements reflected in the expansion 
framework provided for under the 2014 DAU as compared to the 2013 DAU. 

2013 DAU Position Improvement reflected in the 2014 DAU  

1 Funding an expansion  
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2013 DAU Position Improvement reflected in the 2014 DAU  

Aurizon Network is under no obligation to fund 
an expansion unless it has agreed to do so (in 
its discretion). 

Aurizon Network is able to impose additional 
conditions outside the terms of Part 8. 

Aurizon Network is entitled to enter into an 
agreement with an access seeker to fund an 
expansion or customer specific branch line 
outside the terms of Part 8. 

Aurizon Network is obliged to construct or 
permit an expansion: 

 that is fully funded by the particular funding 
users, Aurizon Network or by both the 
funding users and Aurizon Network; and 

 for which Aurizon Network and the relevant 
parties have entered into SUFA 
agreements, a commercial terms document 
and/or an access agreement. 

Aurizon Network retains the right to enter into 
an agreement with an access seeker to fund an 
expansion outside the terms of Part 8 provided 
that the agreement does not: 

 unfairly prejudice any other access seeker 
who is seeking capacity to be created by an 
expansion or customer specific branch line; 
or  

 affect the priority of allocation of capacity 
between access seekers. 

2 Legitimate business interests 

Aurizon Network is not required to fund, 
construct or permit an expansion that is not in 
accordance with its “legitimate business 
interests”. 

 

The scope of the “legitimate business interests” 
test has been narrowed. It is now only relevant 
to disputes that are referred to the QCA. 

The QCA in resolving a dispute must have 
regard to: 

 Aurizon Network’s legitimate business 
interests; and 

 the legitimate business interests of the 
access seekers. 

3 Sequential expansions 

Aurizon Network has a broad discretion to 
review and reallocate capacity in expansions 
later in the sequence.  

 

Aurizon Network and access seekers cannot 
enter into later agreements for an expansion 
until earlier agreements have become 
unconditional. 

Aurizon Network is only permitted to reallocate 
capacity between access seekers in relation to 
sequential expansions where: 

 an access seeker for whom capacity is 
proposed to be created has entered into 
access agreements, commercial terms or 
user funding agreements that are likely to 
become unconditional at least 90 days 
before the same agreements of an access 
seeker earlier in the sequence; or 

 there has been a delay in the expected date 
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2013 DAU Position Improvement reflected in the 2014 DAU  

on which an access seeker allocated to a 
proposed expansion earlier in the sequence 
can use their access rights and another 
access seeker later in the sequence is able 
to utilise those rights at least 90 days 
earlier. 

Access seekers who disagree with a proposed 
reprioritisation of capacity may refer the matter 
to the QCA for determination. 

4 Demand assessments 

Aurizon Network can from, time to time, 
determine whether there is, or likely to be, 
sufficient demand for an expansion. 

 

Aurizon Network must commence a demand 
assessment where: 

 the operator of an existing or proposed coal 
terminal informs Aurizon Network that it has 
commenced a process to expand its existing 
coal terminal or build a new coal terminal;  

 an access seeker submits an access 
application that Aurizon Network concludes 
cannot be satisfied without an expansion 
and that access seeker requests a concept 
study for that expansion; or 

 an access seeker makes a written request 
to Aurizon Network to conduct a demand 
assessment. 

An access seeker can dispute: 

 the scope of information to be considered in 
a demand assessment by referring the 
matter to the QCA; and 

 the outcome of a demand assessment by 
referring the matter to an expert. 

5 Concept studies 

Aurizon Network will undertake concept studies 
where it considers it appropriate to do so. 

 

Aurizon Network must promptly undertake a 
concept study following the completion of a final 
demand assessment. 

Aurizon Network must fund all concept studies 
unless an access seeker agrees to fund the 
concept study. If an access seeker funds a 
concept study, Aurizon Network must not 
provide that access seeker with any additional 
benefit or advantage that it would not otherwise 
have been entitled to. 

6 Pre-feasibility Studies 

If Aurizon Network determines that there is, or 

 

Following a concept study, Aurizon Network 
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2013 DAU Position Improvement reflected in the 2014 DAU  

is likely to be, sufficient demand it must 
undertake a pre-feasibility study only if: 

 Aurizon Network, in its discretion, chooses 
to fund the pre-feasibility study; or 

 the relevant Access Seeker enters into an 
agreement with Aurizon Network to fund the 
study and that relevant agreement is 
unconditional. 

must promptly undertake a pre-feasibility study 
if: 

 one or more potential pre-feasibility funders 
chooses to fund the pre-feasibility study;  

 the potential pre-feasibility funders and 
Aurizon Network agree that Aurizon 
Network should fund the pre-feasibility 
study; or 

 Aurizon Network chooses to fund the pre-
feasibility study and no unconditional 
studies funding agreement comes into effect 
within 40 days. 

Generally, only producers and consumers of 
coal are entitled to fund a pre-feasibility study. 
An operator is only permitted to fund a pre-
feasibility study if it is acting for the benefit of a 
customer. If Aurizon Network funds the pre-
feasibility study, it must not give a particular 
access seeker any rights that it would not 
otherwise have been entitled to had Aurizon 
Network not funded the pre-feasibility study. 

7 Criteria for selecting pre-feasibility study 
funders 

The opportunity to fund a pre-feasibility study 
will be given by Aurizon Network to access 
seekers who satisfy the following requirements: 

 they have secured, or are reasonably likely 
to secure unloading facility capacity rights; 

 they have secured, or are reasonably likely 
to secure rail haulage agreements; 

 they have sufficient facilities; and 

 the anticipated output from a mine is 
sufficient to support full utilisation of that 
mine. 

 

 
 

The criteria for selecting pre-feasibility study 
funders has been adjusted so that potential 
funders that are not at an advanced stage of 
their project or that do not have the detailed 
information contemplated by the 2013 DAU 
drafting, are not precluded from providing 
funding. For example, a producer of coal can 
provide funding if it: 

 has at least an exploration permit for coal; 

 has a credible program for the development 
of its mine; and 

 is diligently developing its mine. 

Any access seeker that disagrees with Aurizon 
Network’s selection of funders may refer the 
matter to the QCA. Any disputes arising in 
relation to the scope of the pre-feasibility study 
or the completion of schedules in a studies 
funding agreement may also be referred to the 
QCA. 

8 Feasibility studies 

If Aurizon Network determines that there is (or 
is likely to be) sufficient demand for an 
expansion it must undertake a feasibility study 

 

Aurizon Network must undertake a feasibility 
study if one or more of the potential feasibility 
funders agree to fund the feasibility study. 
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2013 DAU Position Improvement reflected in the 2014 DAU  

only if: 

 Aurizon Network, in its discretion, chooses 
to fund the pre-feasibility study; or 

 the relevant access seekers agreeing with 
Aurizon Network decide to fund the study. 

Feasibility studies must be funded by access 
seekers who are the ultimate customer. They 
must not be funded by Aurizon Network or an 
operator acting as an access seeker (except 
where a customer has nominated the operator, 
in writing, to act on its behalf). 

9 Criteria for selecting feasibility study 
funders 

The following access seekers are to be given 
the opportunity to fund a feasibility study: 

 access seekers with capacity Shortfall 
access applications; and 

 those access seekers that Aurizon Network 
decides are best able to utilise the capacity 
expected to be created by the expansion.  

If Aurizon Network is unable to decide between 
access seekers then Aurizon Network will 
consider its ‘legitimate business interests’ in 
making a choice of funder. 

 
 

The criteria for selecting feasibility study 
funders is the same as that for selecting pre-
feasibility study funders. However, access 
seekers that were offered an opportunity to fund 
a pre-feasibility study but did not become a pre-
feasibility study funder are excluded. 

Aurizon Network does not have a broad 
discretion to choose who funds a feasibility 
study. 

A dispute that arises in relation to the scope of 
the feasibility study or the completion of 
schedules in a studies funding agreement can 
be referred to the QCA.  

10 Target capacity of future expansion 

No specific clauses dealing with:  

 Aurizon Network’s quantification of the total 
capacity to be created by the proposed 
expansion; and 

 the procedure to be followed if the total 
capacity does not meet the combined 
demand from all access seekers. 

 

 

Aurizon Network will determine the target 
amount of capacity for the proposed expansion 
having regard to: 

 the total indicative demand for capacity; 

 the potential scope of the proposed 
expansion; 

 the capacity of the relevant port or 
unloading facility; and 

 any potential staging of expansions. 

Aurizon Network must notify all the relevant 
access seekers of the target capacity, total 
indicative demand and reasons why a higher 
target capacity has not been proposed (if 
applicable). 

If the target capacity is expected to be 
insufficient, Aurizon Network will decide who 
will be given the opportunity to fund the 
particular feasibility study having regard to: 

 those access seekers who meet the criteria 
for funding a feasibility study to a greater 
extent; 

 the access seekers who funded the pre-
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2013 DAU Position Improvement reflected in the 2014 DAU  

feasibility study; 

 maximisation of the allocation of capacity; 
and 

 maximisation of the duration of the expected 
access.  

An access seeker may dispute Aurizon 
Network’s determination of target capacity 
and/or the selection process by referring the 
matter to the QCA. 

11 Withdrawal of Provisional capacity 
Allocation 

If Aurizon Network withdraws a provisional 
capacity allocation, it can take whatever action 
it considers appropriate in the circumstances 
including: 

 reallocation of that provisional capacity to 
another person; 

 ceasing to further consider that expansion; 
or  

 reprioritising the sequence of expansions. 

 
 

If Aurizon Network withdraws a provisional 
capacity allocation, it must allow the relevant 
feasibility funder a reasonable opportunity to 
explain why Aurizon Network should not 
withdraw the provisional capacity allocation. If 
Aurizon Network still withdraws its provisional 
capacity allocation, notice and reasons must be 
given to the feasibility funder.  

The feasibility funder is entitled to refer the 
matter to the QCA. 

Aurizon Network must also, to the extent 
feasible, seek a replacement feasibility funder 
based on the criteria for selecting feasibility 
funders. 

12 Step-in where Aurizon Network fails to 
enter into Studies Funding Agreement 

No provisions relating to Aurizon Network’s 
failure to enter into studies funding agreements. 

 
 

If either: 

 Aurizon Network fails to enter into a studies 
funding agreement or delays entering into a 
studies funding agreement; or 

 there is an expectation that the relevant pre-
feasibility study or feasibility study cannot be 
completed by Aurizon Network 60 days after 
the expected completion of that study, 

an effected access seeker may notify Aurizon 
Network of the alleged failure and proceed to 
refer the matter to the QCA if necessary.  

The QCA may determine that a nominee of the 
access seeker ‘steps in’ and completes the 
relevant study.  

Aurizon Network is obliged to adopt the relevant 
study output however has a right to seek a 
review of the scope of that relevant study by 
referring the matter to the QCA. 
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2013 DAU Position Improvement reflected in the 2014 DAU  

13 Inclusion of expansion cost in Regulated 
Asset Base / SUFA provisions 

No relevant provisions. 

 
 

The RAB will include user funded expansions. 

After executing the first user funding agreement 
or in the event Aurizon Network and the funding 
users are unable to agree on a user funding 
agreement: 

 Aurizon Network will review SUFA; and  

 consult with funders about the workability of 
SUFA. 

14 Optimisation risk 

No relevant provisions. 

 

Where Aurizon Network is funding all (or part) 
of the cost of an expansion, Aurizon Network 
will apply to the QCA for pre-approval as to the 
prudency of the: 

 scope of the expansion; 

 standard of works for the expansion; and 

 proposed cost of the expansion. 

The actual cost of the expansion up to the pre-
approved proposed cost will automatically be 
included in the RAB.  

Any actual costs above the pre-approved cost 
will need to be subsequently approved by the 
QCA for inclusion in the RAB. 

If the QCA does not pre-approve the proposed 
cost of expansion, Aurizon Network is not 
obliged to fund the expansion (in the absence 
of user funding). 

Where the QCA determines the scope of works 
for an expansion and construction of the 
expansion results in a capacity shortfall, 
Aurizon Network will calculate the capacity 
shortfall that would have existed had the 
original scope of work (proposed by Aurizon 
Network) been adopted. If the calculated 
shortfall: 

 is less than the constructed capacity 
shortfall, then Aurizon Network bears no 
further risk; 

 is equal to or greater than the constructed 
capacity shortfall, then Aurizon Network will 
fund the future shortfall expansion. 

15 Capacity shortfalls  
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2013 DAU Position Improvement reflected in the 2014 DAU  

Aurizon Network is only required to comply with 
the capacity shortfall provisions to the extent 
that such compliance is consistent with Aurizon 
Network’s commercial objectives. 

Aurizon Network does not have a broad 
discretion to decide whether to fund a capacity 
shortfall. 

Where a shortfall expansion is required as a 
result of a capacity shortfall: 

 if the earlier expansion was funded by 
Aurizon Network, Aurizon Network will bear 
the cost of the shortfall expansion;  

 if the earlier expansion was partly funded by 
Aurizon Network, it will only bear the 
proportionate cost of the shortfall expansion 
in accordance with the earlier expansion; 

 if the earlier expansion was not funded by 
Aurizon Network, it will bear no liability; 

 if the capacity shortfall was caused by a 
default, negligent act or omission of Aurizon 
Network, Aurizon Network will bear the cost 
of the shortfall expansion. 

A conditional access holder is entitled to 
dispute a grant of conditional access rights by 
referring the matter to an expert. 

16 Additional protections 

Minimal protections for access seekers and 
customers. 

Aurizon Network has broad discretionary 
powers in relation to expansions. 

 

Aurizon Network is not permitted to discriminate 
in the performance of its obligations between 
access seekers (or customers) on the basis that 
an access seeker (or customer) has funded a 
pre-feasibility study, a feasibility study or an 
expansion. 

Aurizon Network must meet its obligations 
under Part 8 in respect of pre-feasibility studies, 
feasibility studies and expansions, despite any 
resource constraints on Aurizon Network. 

Where there is any dispute under Part 8, 
Aurizon Network must identify all the parties 
that will be bound by the outcome of the dispute 
and provide them with written notice of the 
dispute. This will ensure that a customer is 
notified of any dispute lodged by an access 
seeker acting on its behalf.  

 

3.2 SUFA 

The expansion process prepared by the QRC and Aurizon Network does not take 
account of SUFA. In particular, it does not provide for an expansion pre-approval 
process.  
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There are some aspects of the expansion process section that will need to be modified. 
For example, the current draft provides that where the scope of a study project or 
expansion is determined by an expert (through dispute resolution) the access seeker 
bears the risk of the adequacy of such scope. For user funded projects it will be 
necessary to agree a scope. There will be an incentive for Aurizon Network to over scope 
and as a result, there is a high likelihood of dispute and need for dispute resolution. If 
user funders were to bear the risk of adequacy of project scope determined by an expert 
there would be an incentive for Aurizon Network to dispute all scope. That is not practical 
or fair. This aspect of the expansion process will require amendment. The draft included 
in this submission does not include this change. 

4 Network development, capacity assessment and voting 

The mark-up of the second half of Part 8 (covering network development, capacity 
assessment and voting) which reflects the amendments proposed by the QRC is set out 
separately in the mark-up document titled “Part 8.2 – Network development” (Part 8.2 
Mark-up). 

Some of the amendments proposed in the Part 8.2 Mark-up have been discussed, and 
developed in consultation, with Aurizon Network. The QRC understands that Aurizon 
Network agrees to the Part 8.2 Mark-up except to the extent otherwise indicated in that 
document. 

4.1 System Operating Parameters 

The QRC has proposed a number of amendments to the framework under the 2014 DAU 
dealing with the system operating parameters.  

Given the importance of the system operating parameters to the assessment and review 
of capacity, the QRC considers that the initial and reviewed system operating parameters 
should require QCA approval. Aurizon Network should also be required to undertake a 
review of the system operating parameters in specified circumstances. 

The 2014 DAU provides for Aurizon Network to make publically available the most 
current system operating parameters. The QRC agrees with this position but proposes to 
extend this disclosure requirement to the outcomes of any review of the system operating 
parameters.  

The QRC proposes that where Aurizon Network undertakes a review, it should promptly 
make the outcomes of that review available to all relevant access holders. This 
amendment is required to ensure transparency in relation to the system operating 
parameters, a necessary element to equipping access holders with the means to 
meaningfully comment on capacity.  

4.2 Capacity Review 

The QRC considers the capacity review provisions under the 2014 DAU still require 
substantial amendment.  

(a) Requirement to undertake a capacity review 

The 2014 DAU requires Aurizon Network to undertake a capacity review if the system 
operating parameters are varied. Aurizon Network should also be required to undertake a 
capacity review if it is aware of a change in below rail which is not otherwise reflected in 
the system operating parameters (except to the extent of any short-term, temporary or 
transient changes in capacity). 
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Aurizon Network has also attempted to provide additional information as to what a 
capacity assessment or review would include in the 2014 DAU. The QRC supports this 
proposal, however, the QRC is concerned that the elements addressed by Aurizon 
Network are too limiting. To address this concern, the QRC proposes to refer to a 
capacity review including ‘all other matters consistent with Good Engineering Practices’.  

The QRC also proposes that the 2014 DAU be amended to provide for the minimum 
requirements of the outcomes of a capacity review. These outcomes should include the 
specification of ‘capacity’ and the differences between committed capacity and total 
capacity (which includes both planned and existing capacity). This amendment will assist 
to focus the outcome of a capacity review and reinforce the purpose of a capacity review. 

(b) Independent review of the outcome of a capacity review  

In the 2014 DAU Aurizon Network has included the ability for access holders to require 
an independent review of a capacity assessment. The QRC strongly supports the 
concept of an independent review. However, the QRC considers the review right 
proposed by Aurizon Network requires substantial amendment.  

As drafted, the right to obtain an independent review does not lead to any particular 
outcome apart from the provision of an expert report. That expert report appears to be 
provided for information purposes only and has no effect on the actual outcome of a 
capacity review. The QRC also questions the true independence of a review in 
circumstances where Aurizon Network itself engages the expert.  

The QRC proposes that the independent review mechanism be amended to provide for: 

 QCA approval of the expert appointed and requirements as to the 
independence, experience and qualifications of the expert. 

 The ability for the expert to determine what the capacity review outcome should 
have been, rather than only considering the reasonableness of Aurizon 
Network’s determination. The purpose of an independent review is significantly 
undermined if the expert’s scope is restricted to assessing Aurizon Network’s 
capacity assessment. An expert should be free to make its own independent 
determination as to the capacity review.  

 Expanding the scope of the expert determination to include a review of the 
system operating parameters. 

 An outcome whereby the expert determination is deemed to replace Aurizon 
Network’s capacity assessment. This outcome will provide value and substance 
to the capacity review process unlike an expert report issued only for 
information purposes. 

4.3 Network Development Plan 

As reflected in its Main Submission on the 2013 DAU (10 October 2013), the QRC is very 
supportive of the concept of a network development plan. The QRC acknowledges that 
Aurizon Network has attempted to make a number of changes in the 2014 DAU to reflect 
the concerns of industry as to the uncertainty of the network development plan. Despite 
this, the QRC considers uncertainty still exists particularly in relation to the purpose and 
content of the network development plan. For this reason, the QRC proposes that the 
2014 DAU be amended to include a statement of the objective of the network 
development plan, better describe the content of the network development plan and 
identify the link between the network development plan and the network management 
principles and system operating parameters. This will assist stakeholders to better 
understand the instrument and provide comfort in the level and type of information that 
could be expected to be reflected in that document.  
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The QRC also proposes that the 2014 DAU be amended to require Aurizon Network to 
undertake a review of the network development plan in specified circumstances and allow 
access holders to require a peer review in relation to the preparation or development of 
the network development plan. This will assist in ensuring the relevance and accuracy of 
the network development plan. 

4.4 Acceptance of capital expenditure projects  

Subject to the QRC’s review of the proposed expansion pre-approval process 
contemplated as part of the QCA’s SUFA discussion paper, the QRC has proposed a 
number of amendments to the user voting process as reflected in its Part 8.2 Mark-up.  

In particular, the QRC proposes the following amendments to the user voting process: 

 Removal of the requirement for a user to provide reasons where it chooses to 
vote ‘no’.  The QRC has considered removing the ability for users to vote on the 
scope of a project as it considers this is often a matter best left for the QCA. 
Rather than removing the ability for a user vote on scope altogether, the QRC 
has removed the requirement for a user to provide reasons for voting ‘no’. This 
will allow a user to vote ‘no’ where it considers the matter is best referred to the 
QCA for determination. The QRC also considers that Aurizon Network should 
not be afforded any discretion in excluding votes from the voting process due to 
a failure to provide reasons or because of the substance of the reasons 
provided. 

 A failure to respond to a vote being excluded from the determination of the 
outcome of a vote altogether rather than deeming that failure to be a ‘yes’ vote. 
The QRC does not support Aurizon Network’s proposal for a failure to vote to 
be deemed a ‘yes’ vote. The QRC’s experience is that users often choose not to 
vote on a project because they are unsure whether the project may actually be 
necessary due to a lack of information. For this reason, users are reluctant to 
vote no, however equally, that failure to vote should not be deemed to be a ‘yes’ 
vote. It is more reasonable for an interested participant who fails to vote to be 
removed from the determination of the outcome of that vote. The QRC’s opinion 
is that only those users with an opinion (i.e. by voting ‘yes’ or ‘no) should be 
included in the determination of the outcome of a vote. 

 Including a requirement for Aurizon Network to act reasonably in carrying out 
the voting process and to provide comprehensive information throughout. 

 Removing any restrictions on Aurizon Network’s obligation to provide 
information based on any confidentiality obligations. The QRC considers such 
caveats to be unnecessary and to undermine the transparency of the voting 
process. 

 Deeming any vote to be invalid and ineffective where that vote did not 
substantially comply with the voting process (based on an objective 
assessment).   
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Part 9 – Connecting Private Infrastructure 

1 Improvements included in Aurizon Network’s 2014 DAU 

Aurizon Network’s 2014 Draft Access Undertaking included some improvements which 
reflected feedback of the QRC and other stakeholders on the 2013 Draft Access 
Undertaking.  

The primary change made by Aurizon Network involved permitting a private infrastructure 
owner who is not an “Access Seeker” to invoke Part 9. This is very useful, as with 
development such as the Surat Basin Railway the party seeking to connect to the Aurizon 
Network Rail Infrastructure will be the private infrastructure owner and not the access 
seeker. 

2 Further improvement sought 

The QRC welcomes the changes included by Aurizon Network in Part 9 of the 2014 DAU. 
However, the QRC seeks further improvements to Part 9.  

The QRC’s mark-up of Part 9 against the 2014 DAU is reflected in the mark-up document 
titled “Part 9 – Connecting Private Infrastructure” (mark-up). The changes proposed in 
this mark-up have been discussed, and developed in consultation with, Aurizon Network. 
The QRC has sought to indicate, in the mark-up, its understanding of the extent to which 
Aurizon Network supports the proposed changes. 

The key proposed changes, and reasons for the changes, are explained below. This is 
not an exhaustive list of the changes proposed in the mark-up. To the extent that the 
reason for any of the changes not discussed below is unclear to the QCA, we would be 
pleased to provide further explanation. 

Key changes proposed by the QRC are as follows: 

 Clause 9.1(c): The test for whether the connection will reduce the capacity of 
the rail infrastructure should be after completion of any planned expansion. 

 Clause 9.1(e)(iii): Part 9 provides that Aurizon Network has the right to 
construct connecting infrastructure. The QRC supports this. Part 9 and the 
Standard Rail Connection Agreement also provides that Aurizon Network’s 
construction of the connecting infrastructure will be undertaken in accordance 
with a separate construction agreement to be agreed between the parties. The 
QRC consider this to be a significant shortfall in the process provided for in Part 
9. The QRC propose that a standard construction agreement be separately 
attached to the undertaking or alternatively that the complete terms and pricing 
principles for construction be set out in the Standard Rail Connection 
Agreement (perhaps as a schedule). Requiring the parties to agree the terms of 
the agreement (with the background of limited principles in the Standard Rail 
Connection Agreement) will result in delay and potential dispute. This 
undermines the benefit of having a Standard Rail Connection Agreement. 

Clause 9.1(f): The QRC have proposed a new paragraph (f). The paragraph 
requires Aurizon Network to use reasonable endeavours to agree upon a Rail 
Connection Agreement and if necessary procure land consents (at the cost of 
the party seeking the connection). This paragraph is required in order to provide 
a trigger for the commencement of negotiations.  
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Part 10 – Reporting 

1 Overview 

This part of the submission outlines the QRC’s position in relation to Aurizon Network’s 
reporting and auditing obligations under the 2014 DAU, as captured in Part 10 (Part 10).  

In summary, the QRC proposes the following key amendments to the reporting and 
auditing framework: 

1 the true reinstatement of the operational reporting regime contained in UT3. The 
QRC seeks to maintain Aurizon Network’s obligation to provide quarterly 
operational reports. The QRC does not support the potential relaxation of 
Aurizon Network’s operational reporting requirements as contemplated by the 
2014 DAU; 

2 the reinstatement of the ability for the QCA to publically disclose “Below Rail” 
details of access agreements (subject to the exclusion of nominated confidential 
information) contained in UT3. The QRC considers the public disclosure of this 
information to be a significant mechanism for providing access seekers and 
access holders with confidence about non-discriminatory treatment by Aurizon 
Network;  

3 the inclusion of a requirement for the format of all reports required under the 
2014 DAU to be approved by the QCA in advance;  

4 the inclusion of a mandatory annual audit of Aurizon Network’s reporting 
obligations under the 2014 DAU and a separate ability for the QCA to require an 
audit of those obligations as required. The QRC considers that the benefits of 
increased transparency arising from such audits will outweigh any incremental 
increase in Aurizon Network’s auditing costs; 

5 the inclusion of a mandatory annual audit of Aurizon Network’s compliance with 
its ringfencing obligations under the 2014 DAU Part 3 (Part 3) and a separate 
ability for the QCA to require an audit of those obligations as required;  

6 the ability for Aurizon Network to recover its costs of undertaking a compliance 
audit to be subject to QCA approval. The QRC considers that QCA approval 
should be required to ensure that Aurizon Network’s cost recovery is 
reasonable in the circumstances; and 

7 the reinstatement of QCA involvement in the appointment of auditors. The QCA 
has been involved in appointing auditors under rail undertakings in Queensland 
since 2001. The QRC does not consider that there is any basis for removing the 
QCA’s involvement in this process under the 2014 DAU. In fact, the QRC 
considers that to ensure impartiality it is necessary for the QCA to engage the 
auditor. 

The mark-up of Part 10 which reflects the QRC’s proposed amendments is set out 
separately in the QRC’s mark-ups (Mark-up). 

2 Reporting 

This section clarifies the QRC’s position in relation to certain aspects of Aurizon 
Network’s 2014 DAU reporting obligations but does not seek to limit the QRC’s Mark-up. 
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2.1 Quarterly network performance reporting  

The obligation for Aurizon Network to provide quarterly network performance reports in 
UT3 was relaxed in the 2013 DAU to require annual reporting only. The QRC 
acknowledges Aurizon Network’s amendments regarding reinstatement of quarterly 
reports in the 2014 DAU, however does not support the potential 30 day time extension 
allowed to Aurizon Network in relation to its reporting obligation where there are 
coordination implications related to ASX reporting policies. The QRC again seeks the true 
reinstatement of the quarterly reporting obligations contained in UT3.  

Aurizon Network has sought to explain the relaxation in its operational reporting 
obligations on the basis that, as a subsidiary of AHL, the release of its performance 
information should be “coordinated” with AHL’s ASX reporting policies (that is, AHL’s 
annual reports). 

Although the QRC recognises the importance of streamlined corporate governance, it 
does not consider a shift to reporting with ASX coordination implications to be justified 
because: 

(a) like all publically listed entities, AHL is subject to ASX interim reporting 
requirements, not only annual reporting; 

(b) to the extent that network performance information is considered to be market 
sensitive, AHL would be required to disclose that information under the ASX 
continuous disclosure requirements in any case; and 

(c) it seems unlikely that the incremental costs for Aurizon Network to present 
operational information in a particular format on a quarterly basis would be 
significant given the need for AHL to manage and assess network performance 
on an ongoing basis to ensure compliance with the ASX continuous disclosure 
regime.   

The QRC considers that the combination of ASX continuous disclosure and interim 
reporting requirements on AHL supports the argument that reporting of network 
performance information should not be subject to coordination with ASX reporting 
policies.  

2.2 Public disclosure of access agreements 

The 2013 DAU retained the obligation of Aurizon Network, upon request by the QCA, to 
provide details of the “Below Rail” aspects of a signed access agreement (including 
access charges) in order for the QCA to satisfy itself that the agreement does not offend 
the QCA Act or UT4. However, the 2013 DAU significantly changed QCA’s entitlement to 
publically publish the “Below Rail” aspects of an access agreement by requiring the prior 
written consent of the parties to the access agreement. The QRC sought the 
reinstatement of the disclosure regime contained in UT3 which enabled the QCA to 
publish details of the “Below Rail” aspects other than for parts nominated by a party (and 
accepted by the QCA) as containing confidential information. The QRC holds the view 
that Aurizon Network’s amendments to the relevant provisions of the 2014 DAU do not 
sufficiently address the QRC’s concerns.  

Aurizon Network’s justification for the change in disclosure requirements is that it 
considers the publication of access agreement details to discourage “innovation” in 
negotiations and, in particular, to dissuade Aurizon Network from varying its standard 
terms. Aurizon Network also contends that the ringfencing obligations in Part 3 are 
sufficient in themselves to ensure that Aurizon Network does not unfairly discriminate 
between access seekers.  

The QRC does not support Aurizon Network’s shift towards the prioritisation of 
“innovative” negotiations. The QRC considers the public disclosure of access agreement 
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details to be a significant mechanism for providing access seekers and access holders 
with confidence about non-discriminatory treatment by Aurizon Network. Further, and as 
identified in the Part 3 submissions, the QRC has a number of concerns regarding the 
efficacy of the 2014 DAU ringfencing obligations. Accordingly, the QCA’s right to publish 
the “Below Rail” aspects of access agreements should be retained. 

2.3 Format of reports 

The QRC continues to support the inclusion of a requirement in the 2014 DAU for the 
format of all reports required under the 2014 DAU to be approved by the QCA in 
advance. This requirement existed in part under UT3 and will ensure consistency of 
reporting for the term of the 2014 DAU. 

3 Auditing 

This section clarifies the QRC’s position in relation to certain aspects of the 2014 DAU 
auditing requirements but does not seek to limit the QRC’s Mark-up. 

3.1 Mandatory annual audits: reporting obligations and conflicts 

The accountability and compliance framework proposed by Aurizon Network under the 
2013 DAU removed all ongoing obligations for annual audits contained in UT3. Instead, 
under the 2013 DAU audits were triggered at the request of the QCA. Aurizon Network 
suggested that “the ability for the QCA to request an audit where it considers [it] is 
justified … reflects a more reasonable balance in the interests of access seekers and 
Aurizon Network given the costs involved in auditing.” 

To provide increased transparency and preserve access holder confidence, the QRC 
proposed that annual audits of Aurizon Network’s reporting and ringfencing obligations 
(discussed further in the Part 3 submission) be undertaken under the 2013 DAU. This 
proposal has not been adopted by Aurizon Network in the 2014 DAU. The QRC 
considers that the benefits of increased transparency will outweigh any incremental 
increase in Aurizon Network’s auditing costs and maintains its position on this issue in 
respect of the 2014 DAU.  

3.2 Recovery of compliance audit costs 

Aurizon Network is seeking to recover its costs of completing compliance audits 
undertaken on the instruction of the QCA. 

As is noted in section 3.4 below, the QRC suggests that the auditor be engaged by the 
QCA. The QRC suggests that the costs of the auditor be paid for by the QCA and those 
costs recovered through the QCA levy. Aurizon Network has indicated it “is willing to 
discuss this proposal with the QCA.” The QRC would welcome the opportunity to discuss 
this proposal with the QCA if the QCA considers there is benefit in doing so.   

3.3 Annual conflicts audit 

As outlined at section 2.2 above and identified in the Part 3 submission, the QRC has a 
number of concerns regarding the efficacy of the 2014 DAU ringfencing obligations. The 
QRC considers that an audit of Aurizon Network’s compliance with its obligations under 
Part 3 and other issues for which the QCA reasonably believes an audit is necessary, will 
function as an appropriate mechanism to address these concerns. For clarity, the QRC 
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notes that the auditor may take into account Aurizon Network’s compliance with any 
relevant internal procedures in conducting the audit.  

3.4 QCA appointment of auditors 

The requirement for QCA approval of the Aurizon Network selected auditor (or auditors) 
has been omitted from the 2014 DAU. Aurizon Network argues that such a requirement 
constitutes an unwarranted intervention by the QCA given the other requirements the 
auditor must satisfy to comply with the 2014 DAU.  

The QRC does not consider that there is any basis to exclude the QCA involvement from 
the appointment of auditors in the 2014 DAU. The QRC instead proposes that auditors 
should be engaged directly by the QCA. While Aurizon Network has proposed that an 
auditor engaged by it would owe a duty to the QCA and to Aurizon Network, greater 
impartiality is achieved if the auditor is engaged by the QCA. The QRC maintains that it is 
not appropriate for the auditor to have any duty to Aurizon Network. 
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Part 11 – Dispute resolution and Decision Making 

1 Overview 

This part of the submission outlines the QRC’s position in relation to the dispute 
resolution framework under the 2014 DAU, as captured in the 2014 DAU Part 11 (Part 
11).  

In summary, the QRC proposes the following key amendments to the dispute resolution 
framework: 

1 the broadening of the application of the dispute resolution procedure set out at 
Part 11. The QRC considers that dispute resolution is an integral component of 
the accountability of Aurizon Network to users and it is imperative that dispute 
resolution applies across the board; 

2 the reinstatement of the requirement under UT3 for all disputes to be referred in 
the first instance to the chief executive. The QRC considers the initial referral of 
a dispute to the respective chief executives is commercially sensible and 
encourages the parties to resolve the dispute without the need to resort to more 
formal dispute resolution mechanisms; 

3 the reinstatement of the requirement under UT3 that any costs imposed by the 
safety regulator be borne by the parties “in such proportion as the QCA 
determines”; 

4 the removal of the requirement for the QCA to provide the parties to a Dispute 
with a draft determination of that Dispute and to give those parties reasonable 
opportunity to make relevant submissions in relation to the draft determination, 
including in relation to whether Aurizon Network’s compliance with the draft 
determination is reasonably possible without breaching the land or rail 
infrastructure tenure of Aurizon Network; 

5 removal of the extensive list of considerations upon which a decision of the 
QCA must be made in favour for a requirement for the QCA to make a decision 
which is not inconsistent with the QCA Act, Judicial Review Act 1991 (Qld) or 
any applicable common law rules of natural justice. The QRC considers this will 
provide increased certainty and prevent the risk of inconsistency with the 
established laws.  

The mark-up of Part 11 which reflects the amendments proposed by the QRC are set out 
separately in the mark-up document titled “Part 11 – Dispute resolution” (Mark-up). 

2 Dispute Resolution 

This section clarifies the QRC’s position in relation to certain aspects of the 2014 DAU 
dispute resolution framework but does not seek to limit the QRC’s Mark-up. 

2.1 Disputes 

Under UT3, the dispute resolution process applied generally in respect of the operation 
of, or anything required to be done under the undertaking. The 2014 DAU changes the 
application of the dispute resolution process, restricting it to matters expressly required by 



 

  
Part 11 – Dispute resolution and Decision Making   

 

31506931  QRC Submission page 56 
 

the undertaking to be resolved in accordance with the dispute resolution process set out 
in Part 11.  

The QRC considers that the 2014 DAU drafting unreasonably restricts the disputes which 
may be referred for resolution under that part. The QRC submits that Part 11 should be 
expanded so that it applies to a wider range of disputes.  

Dispute resolution is an integral component of the accountability of Aurizon Network to 
users. It is therefore imperative that the dispute resolution process apply to a broad range 
of matters which may arise under the Undertaking. 

Broadening the application of Part 11 is particularly required due to the decision of 
Aurizon Network to remove the references to the ability to refer a matter to dispute 
resolution throughout the remainder of UT4. For this purpose to be achieved, it is 
essential that the application of Part 11 is broad enough to clearly encompass any 
disputes arising under those and other applicable Parts.  

2.2 Chief executive resolution and mediation 

UT3 required all disputes to be referred in the first instance to the chief executive, unless 
otherwise agreed between the parties. This requirement has been amended under the 
2014 DAU to provide that a dispute can be referred directly to expert determination in 
circumstances where the Undertaking specifies the dispute must be subject to expert 
determination.  

The QRC’s view is that all disputes should be referred in the first instance to the relevant 
chief executives for resolution, regardless of whether the Undertaking requires expert 
determination. Initial referral to the respective chief executives is commercially sensible 
and encourages the parties to resolve the dispute prior to formal escalation.   

2.3 Determination by the QCA 

The QRC submits that it is inappropriate for the 2014 DAU to detail the procedure for 
arbitration by the QCA. While it is appropriate to set out procedures applicable to expert 
determination, the QCA Act establishes the process for arbitration. Therefore, it is 
unnecessary to specify an arbitration procedure in the 2014 DAU and doing so may lead 
to inconsistency. To the extent that there is any discrepancy between Part 11 and the 
QCA Act, the QRC’s view is that the provisions of the Act should take precedence.   

2.4 Costs of a safety regulator 

UT3 required any costs imposed by the safety regulator to be borne by the parties “in 
such proportion as the QCA determines”. Aurizon Network has adjusted this provision 
under the 2014 DAU to require the parties to equally share such costs. The QRC 
considers that the requirement for the QCA to determine the costs owed by each party 
should be reinstated. The current 2014 DAU provision operates arbitrarily by requiring 
that costs be borne equally, potentially resulting in commercial imbalance when an 
individual party requests the QCA to seek the advice of the safety regulator.  

2.5 Draft determination of a Dispute - breaching the land or rail 
infrastructure tenure of Aurizon Network 

The 2014 DAU contains a new provision which requires the QCA to provide the parties to 
a Dispute with a draft determination of that Dispute. The QCA is also required to give 
those parties reasonable opportunity to make relevant submissions in relation to the draft 
determination, including in relation to whether Aurizon Network’s compliance with the 
draft determination is reasonably possible without breaching the land or rail infrastructure 
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tenure of Aurizon Network. The QRC considers these requirements to be unreasonable 
and is in favour of their removal as: 

 the Decision of the QCA will be delayed while the above process is completed 
and this is not conducive to an efficient dispute resolution framework;  

 the contemplation of Aurizon Network’s non-compliance is based on a mere 
possibility; and 

 no concession is made for any potential fault of Aurizon Network.  

The QRC notes that Aurizon Network’s infrastructure lease is not a public document. The 
only party that would seem to be in a position to be able to make meaningful comment on 
whether the lease could be breached is Aurizon Network. 
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Schedule A and B – Preliminary Information , 
Additional and Capacity Information and Access 

Application information 

1 Overview 

This part of the submission outlines the QRC’s position in relation to: 

1 the provision of preliminary, additional and capacity information in the context of 
the initial inquiries for access; and 

2 the information requirements for access applications for new access rights, 
renewals and transfers. 

The mark-up of Schedule A and Schedule B reflecting the amendments proposed by the 
QRC are set out separately in the mark-up documents titled “Schedule A – Preliminary, 
Additional and Capacity Information” and “Schedule B – Access Application information 
requirements”. 

Schedule A and Schedule B supplement the negotiation process (Part 4) and capacity 
allocation mechanisms (Part 7) under UT4. The QRC’s proposed amendments in respect 
of those schedules largely reflect consequential amendments which flow on from the 
amendments proposed by the QRC in respect of Part 4 and Part 7. 

1.1 Schedule A – Preliminary, Additional and Capacity Information  

The 2014 DAU includes new carve outs with respect to Aurizon Network’s obligations to 
provide preliminary, additional and capacity information. These carve outs seek to relieve 
Aurizon Network of its obligation to provide information where it would be unable to do so 
without breaching any confidentiality obligations.  

The QRC disagrees with these carve outs and considers the amendments to reflect an 
attempt by Aurizon Network to afford itself an “out” to its obligations. Aurizon Network’s 
obligations to provide preliminary, additional and capacity information are important to 
ensure access to and transparency of information. Making such obligations subject to any 
confidentiality obligations of Aurizon Network defeats those objectives.  

1.2 Schedule B – Access Application information requirements 

Schedule B of the 2014 DAU includes a number of amendments compared to the 2013 
DAU. The majority of these amendments reflect changes that have been made to Part 4 
and Part 7 based on industry feedback on the 2013 DAU.  

In line with those amendments, the QRC has recommended a number of further changes 
to Schedule B which flow on from amendments which have been proposed in respect of 
Part 4 and Part 7 in this submission. The key changes proposed by the QRC are 
summarised as follows: 

 Requiring a railway operator who is seeking access rights to be used for a 
person other than itself (ie a proposed customer), to provide evidence that the 
proposed customer agrees to the railway operator acting on its behalf.  

 Aligning the timing of an access application with the extent of information that 
generally exists in respect of an access seeker’s ability to fully utilise access 
rights. For example, an access seeker should only be required to demonstrate a 
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‘reasonable likelihood’ of having sufficient facilities to fully utilise the access 
rights sought. 

 Including a new factor concerning customer specific branch lines which an 
access seeker is required to provide information on when making an access 
application. 

 Requiring an application for a transfer to provide Aurizon Network with the 
contact details for the transferor. This will facilitate Aurizon Network to confirm 
that a transfer is supported by both the transferee’s customer (if applicable) and 
the transferor’s customer (if applicable).  
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Schedule E – Regulatory Asset Base 

1 Comments on changes in 2014 Draft Undertaking 

Aurizon Network’s 2014 DAU included a number of changes to Schedule E, compared to 
the version in the 2013 DAU.  QRC’s comments on these changes, and on further 
changes sought, are set out below. 

The majority of the changes sought to this DAU were also requested in the QRC’s 
response to the 2013 DAU.  Further detail on the requested changes is set out in 
Schedule E of the QRC’s Main Submission and Mark-up of the 2013 DAU (October 
2013). 

Clause Summary Comment 

1.1 Generally 
disagree 

Aurizon Network has proposed that, where assets are disposed of at 
a value below the RAB value, the proceeds of sale will be deducted 
from the RAB. The QRC’s suggestion that the value deducted should 
at least reflect a reasonable market value, or be subject to some 
obligation on Aurizon Network to conduct a prudent sale process, 
has not been addressed. 

Where assets are disposed of at a value above the RAB value, 
Aurizon proposes to retain 50% of the gain.  We see no reason for 
the lack of reciprocity in this arrangement (if 100% of ‘losses’ on 
sales must remain in the RAB, 100% of gains should come out of the 
RAB). 

Where SUFA assets are sold at a premium above RAB value, the 
RAB is reduced by RAB value only, so that Aurizon or SUFA funders 
will retain the gain (the QRC is not sure whether the gain would flow 
to SUFA funders).  Again, we see no reason why the RAB should not 
be reduced by the full value of the sale proceeds. 

Aurizon Network has added wording which excludes disposals 
relating to assets which are replaced from this clause.  If the 
intention is that the sale proceeds in these circumstances is credited 
against the cost of the replacement asset, then we accept this 
exclusion.  However, the undertaking should be clear on this point. 

Clause 1.1(b) allows Aurizon Network, subject to QCA acceptance, 
to select which RAB assets are reduced in value, but only to the 
extent of the reduction relating to 50% of the surplus over the RAB 
value.  The undertaking should be clear that the portion of the 
proceeds up to the RAB value must be deducted from the value of 
the relevant (disposed) assets. 

1.2 Agree, but 
further 
changes 
required 

The QRC supports the amendment in this clause relating to 
additional information to be provided by the QCA when the QCA 
requires that the value of assets in the RAB to be reduced. 

The QRC seeks the reinstatement of the UT3 drafting regarding 
circumstances in which the QCA could require the RAB to be 
reduced, which included deterioration in demand such that charging 
regulated prices on the same asset base would lead to further 
reduction in demand, possibility of actual bypass, and excessive 
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Clause Summary Comment 

deterioration of the Rail Infrastructure based on a Condition Based 
Assessment.   

1.3 Agree  

1.4 Agree  

1.5 Disagree Aurizon Network has limited this clause to equity raising costs 
‘incurred by Aurizon Network’.  This seems to place user funding at a 
disadvantage to Aurizon Network funded projects. 

It is not clear whether the intent of 1.5(b) is to add the equity raising 
costs to future allowable revenues, or to capitalise these costs 
against the relevant capital expenditure. The QRC considers that the 
costs should be capitalised into the value of relevant assets 
(including user funded assets). 

The QRC relies on the QCA to assess the reasonableness of the 
specified parameters in Clause 1.5(a)(v). 

No 
reference 

 UT3 contained, at Clause 1.5 of schedule E, an obligation on 
Network Aurizon to maintain the Rail Infrastructure in a fit for 
purpose state.  This requirement should be reinstated. 

2.1 Agree Provision for customer acceptance of prudency has been amended 
to refer only to scope. 

2.2 Agree  

2.3 Agree, but 
further 
changes 
required 

The QCA should be able to invite and consider stakeholder input 
when assessing prudency. 

 

2.4 Agree Aspects of this clause require amendment. For example, the 
reference to “direct and indirect” determinations by experts should be 
removed. The clause should only operate where an expert is 
specifically asked to consider and opine on the prudency of scope, 
standard and cost, and not where they do so as an adjunct to 
another function.    

2.5 No 
changes 
made 

Aurizon Network should commit to prepare an asset management 
plan for approval by the QCA, and to periodically update the plan. 
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Clause Summary Comment 

3.2 Agree, but 
further 
change 
required 

Under clause 3.2(a)(i), scope is deemed prudent if the project is for 
asset replacement and renewal expenditure and is in accordance 
with the asset management plan.  This is acceptable only if 
additional drafting is added to clause 2.5 which: 

 requires that the asset management plan includes sufficient 
information to determine prudency of scope, and  

 establishes the process by which QCA approved prudency under 
the asset management plan. 

We suggest that it is preferable to assess prudency under clause 
3.2, having regard to the extent to which a renewal is consistent with 
the asset management plan  - this is already provided for under 
clause 3.2(d)(iv). 

Under clause 3.2(a)(ii), scope is deemed prudent if the project is 
access holder or customer specific and the scope has been 
accepted by the access holder or customer.  This is not appropriate 
where the project or its inclusion in the RAB may impact on other 
access holders or customers.  The QRC suggests this provision be 
deleted. 

4.2  Refer to our comments on clause 3.2 regarding deemed prudency of 
expenditure which is consistent with the asset management plan.  
The standard of works should not be deemed prudent simply 
because the standard is consistent with an asset management plan, 
unless the requirements and approval processes for that plan are 
substantially expanded. 

8.0 Reinstate 
UT3 clause 

A provision dealing with end of regulatory period condition based 
assessments should be reinstated. 

n/a Customer 
Specific 
Branch 
Line 

The Undertaking (both in Schedule E and Part 6) should note that 
CSBL should not be included in the RAB, except if they cease to be 
CSBLs. 
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Schedule F – Reference Tariff 

1 Comments on changes in 2014 DAU 

Aurizon Network’s 2014 DAU included a number of changes to Schedule F, compared to 
the version in the 2013 Draft Access Undertaking. The QRC’s comments on these 
changes are set out below: 

Clause Summary Comment 

1.3(b)(vii) Unsure of 
purpose 
and effect 

The QRC is unclear as to the purpose and implications of this new 
clause. For example, it appears that if a train, during its journey 
between an origin and a destination, diverts from the most direct 
route (for example, for provisioning), then it is no longer a Reference 
Train Service. Therefore, a Reference Tariff no longer applies. This 
makes the tariff which will be applied to a significant portion of train 
services uncertain. 

1.3(b)(viii) Agree Changes are similar to those suggested by the QRC and address 
the QRC’s concern. 

2.2(d) Agree Appears to address the QRC concern regarding the 2013 DAU. 

2.2(e) Agree Change proposed by Aurizon Network is acceptable. 

2.3(a)(v) Agree Pricing of cross system traffic has been amended based on the 
QRC’s suggestions. 

2.4 Generally 

Disagree 

The QRC supports the amendment (Sch F, 2.4(j)) which provides 
that the system trigger test will not apply to take or pay in regard to 
Access Agreements to which an Expansion Tariff applies. 

Other than for this change, the QRC’s concerns regarding TOP 
calculations have not been addressed – see Part 2 of this Schedule 
F submission. 

3.1-3.6 Generally 
Disagree 

The QRC supports the following amendments: 

 deletion of the adjustment regarding environmental charges 
within electricity costs; and 

 widening the group which the QCA may consider comments from 
so that Customers may provide input (3.3(k)). 

Other than for these items, the QRC’s concerns regarding Clause 3 
(previously clause 4) of schedule F have not been addressed – see 
Part 3 of this Schedule F submissoin. 
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4.1-4.6 Agree The QRC supports the following amendments: 

 the amendment to Clause 4.1(b) which allows the QCA to 
compel Aurizon to submit a reference tariff variation where a 
Review Event has occurred; and 

 deletion of 4.3(b) and (c) of Schedule F of the 2013 DAU. This 
deletion will ensure that a change in prudent and efficient 
maintenance costs will only be a review event if the cost impact 
is greater than 2.5% of the overall allowance reflected in a 
Reference Tariff. 

6 - 7 Agree QRC supports the amendment allowing diesel trains to be Reference 
Trains, in 6.1(b)(iii) (Blackwater) and 7.1(b)(iii) (Goonyella). 

Note however that the inclusion of WIRP within the socialised 
Blackwater Reference Tariffs requires further consideration – see 
the discussion in Part D below. 

2 Take or Pay (Sch F, 2.4). 

Item 2.3 of Schedule F of the QRC’s October 2013 submission set out the QRC’s views 
on the TOP arrangements proposed by Aurizon Network in the 2013 DAU. The concerns 
raised in that submission have generally not been addressed. The concerns are 
explained in detail in the QRC’s October 2013 submission and are summarised below.  

 The definition of Aurizon Network Cause is too wide for the purposes of TOP 
clauses. TOP is not payable to the extent that a shortfall in usage of train 
service entitlements is a result of Aurizon Network Cause. Aurizon Network has 
substantially extended the list of matters which are excluded from Aurizon 
Network Cause. Under UT3, Aurizon Network Cause excluded reasons “in any 
way attributable to the Access Holder”. Under UT4, Aurizon Network seeks to 
exclude causes relating to “an Access Holder, a Railway Operator or a Railway 
Operator’s customer”. This appears to include any access holder, railway 
operator or customer. Aurizon Network also excludes causes relating to its 
passenger priority obligations. The QRC does not agree that an access holder 
should be liable for TOP where a shortfall is caused by another access holder, a 
railway operator providing services to other customers, other customers, or by 
Aurizon Network complying with its passenger priority obligations. Each of these 
examples appear to be an excuse for Aurizon Network in the event that Aurizon 
Network has any exposure for its performance failures (this is provided for in the 
Standard Access Agreements). However, it is not appropriate for an access 
holder to pay TOP in these circumstances. Rather, the access holder should 
receive TOP relief, and Aurizon Network will recover the revenue through the 
revenue cap mechanisms. 

 Aurizon Network proposes (Schedule F, 2.4(d)(i)(A)(1)) that the gtk used for the 
system trigger test will, in the case of UT1 Access Agreements only, exclude 
gtks relating to train services to Wiggins Island. This special provision seeks to 
protect UT1 Access Holders (i.e. Aurizon Operations) from the impact of 
Aurizon Network’s proposal to use a forecast for Wiggins Island tonnage (90% 
of contract) which Aurizon Network expects will not be achieved.  We note that 
the QCA has now released, within its draft MAR decision, its draft views on 
forecast tonnages, including for Wiggins Island. 
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 To the extent that the forecast for Wiggins Island tonnage is not achieved in any 
year, this may increase the risk of TOP being triggered in the Blackwater 
system. In addition, the use of an unrealistic forecast, and the use of a different 
forecast for UT1 agreements (making it likely that UT1 TOP will not trigger), will 
increase the likely magnitude of TOP collections for UT2 and later agreements. 

 In Schedule F, 2.4(g) Aurizon Network proposes to allocate any train services 
lost due to Aurizon Network Cause to UT1 Access Agreements.  This is a 
further attempt to reduce UT1 TOP at the expense of TOP exposures under 
later Access Agreements. 

 Aurizon Network’s proposal for ‘operator capping’ has not been removed or 
amended. Below is an extract of the QRC’s October 2013 submission on this 
topic: 

“The QRC does not support the proposed operator capping in its current form. 
The QRC’s concerns include: 

‒ This capping would apply to both UT3 and UT4 access agreements. 
As the TOP reduction does not appear to be credited to a specific 
access agreement, it is not clear how operators would allocate the 
saving amongst the operator’s customers. Given that haulage 
agreements for UT3 access agreements are already in place, 
customers do not have an opportunity to manage this issue through 
haulage agreements. Therefore, the TOP saving may be a windfall 
benefit to operators. 

‒ Operator capping appears to favour larger operators over operators 
with a smaller customer base, and may therefore create a barrier to 
entry and discourage competition. 

‒ Where the TSEs for one origin/destination are exceeded, it does not 
appear equitable for a particular customer to benefit from this 
available TOP offset simply on the basis of a nomination, while other 
users of the system, and other customers of the same operator, 
receive no benefit. In fact, where UT2 and UT3 ToP is being collected 
and is subject to system capping, those paying UT2 and UT3 and 
which are not benefiting from operating capping will face an increased 
liability. 

‒ The ability to nominate TOP Groupings as late as May in each year 
allows groupings to be constructed with the benefit of nearly a full year 
of actual data. This suggests that the grouping is more of an 
accounting creation rather than reflecting any operational 
arrangement. 

‒ For the holder of an end user access agreement to benefit from 
operator capping, the end user must request that the operator 
nominate the TSEs of that end user as part of a take or pay grouping. 
This may limit the flexibility of the end user to vary the nomination of 
path usages between operators.” 

3 Annual Review of Reference Tariffs (Sch F, Clause 3) 

Item 4 of Schedule F of the QRC’s October 2013 submission set out the QRC’s views on 
this clause. Other than as noted in the table above, the concerns have not been 
addressed. The issues are summarised below.  
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 Aurizon Network faces minimal exposure to its own performance, and has not 
proposed any meaningful incentive mechanisms in this undertaking. 

 The QRC concerns with the Short Run Variable Maintenance Cost adjustment 
factor (3.1(b)(iii)) have not been addressed.  The factor operates in a way which 
suggests that maintenance costs are variable with forecast volumes, but exhibit 
no variability whatsoever with actual volumes. 

 The adjustment in 3.3(b)(vii) effectively makes AT1 revenue part of the revenue 
cap, as any shortfall will be recovered in a later year. AT1 should reflect variable 
costs and should therefore remain a variable revenue item. 

 Aurizon Network should not be in a position to claim an Increment (Clause 3.4) 
until a balanced package of incentive mechanisms is introduced into the 
Undertaking. Clause 3.4 of Schedule F should be replaced by a commitment to 
develop and submit for approval, a draft incentive mechanism based on the 
requirements of Clause 2.6 of UT3. 

 In Clause 3.3(c)(ii), Aurizon Network’s TOP revenue is calculated on the basis 
that Aurizon Network is deemed to have contracted on the terms of the relevant 
Standard Access Agreement. This ensures that Aurizon Network cannot 
negotiate an amendment to an Access Agreement which reduces the Access 
Holder’s TOP exposures, then recover the lost revenue through the revenue 
cap. However, the addition of the words “except for those Access Agreements 
which have been altered from the relevant Standard Access Agreement in 
accordance with any Approved Undertaking” may defeat the intent of the 
introductory words.  Any amendment to an Access Agreement which is agreed 
between the parties is arguably “in accordance with an Approved Undertaking”, 
as all undertakings allow non-standard terms to be agreed between parties.  
However, such an agreement between parties in regard to TOP conditions 
should not result in the transfer of costs to other parties. 

4 Socialisation of WIRP 

Our understanding of Aurizon Network’s approach to WIRP under the 2014 DAU can be 
summarised as follows: 

 a forecast tonnage equal to 90% of contract is adopted for WIRP. Aurizon 
Network has stated that this is not intended to be a realistic forecast. The 
forecasts provided in the QCA’s draft MAR decision appear to support this view; 
and 

 due to the high WIRP volume forecast which is used for deriving the Blackwater 
tariffs, the tariffs are substantially lower than they would be in a ‘without WIRP’ 
scenario (that is, the addition of WIRP at these forecast volumes, when 
socialised, reduces average tariffs). 

The QRC’s concerns regarding the impact which this approach has on the TOP 
exposures of existing users of the Blackwater system, and the proposal of Aurizon 
Network to selectively shield UT1 agreements from this impact, were discussed in Part 2 
of this Schedule F submission. 

The QRC does not have a view at this stage as to how the impacts on TOP exposures 
should be addressed, or on how WIRP should be priced or incorporated into Blackwater 
prices. In addition, the QRC does not have a view on the likely levels of utilisation of the 
WIRP infrastructure, or on whether Blackwater tariffs would be higher or lower on a 
‘without WIRP’ scenario on the basis of such levels of utilisation. Further transparency in 
the form of a simplified model showing revenue requirements and tonnages in the 
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Blackwater system with, and without WIRP, may assist stakeholders in considering this 
issue.  
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Glossary of terms 

Term Meaning 

2013 DAU Aurizon Network’s 2013 Draft Access Undertaking  

2014 DAU Aurizon Network’s 2014 Draft Access Undertaking. 

Access-related Functions has the meaning given by the QRC in its Part 3 submission. 

Act / QCA Act Queensland Competition Authority Act 1997 (Qld) 

AHL Aurizon Holdings Limited ACN 146 335 622 

ARTC Australian Rail Track Corporation Ltd  

Aurizon Aurizon Group 

Aurizon Corporate  Aurizon Holdings Limited ACN 146 335 622 and Aurizon 
Group 

Aurizon Group the group of companies for which Aurizon Holdings Limited 
ACN 146 335 622 is the ultimate holding company. 

Aurizon Network Aurizon Network Pty Ltd ACN 131 181 116 

Confidential Information has the meaning given by the QRC in its Part 3 submission. 

Conflict Protections has the meaning given by the QRC in its Part 3 submission. 

CQCN Central Queensland Coal Network 

CRIMP Coal Rail Infrastructure Master Plan 
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Term Meaning 

DIM Draft Incentive Mechanism 

Infrastructure Act 1994 Transport Infrastructure Act 1994 (Qld) 

QCA Queensland Competition Authority 

QRC Queensland Resources Council 

RAB Regulatory Asset Base 

SAR System Allowable Revenue 

STT Short Term Transfer 

SUFA Standard User Funding Agreement 

ToP Take or Pay 

TSE Train Service Entitlement 

Undertaking UT4 

UT3 QR Network’s 2010 Access Undertaking (1 October 2010) 

UT4 access undertaking 4 

WACC Weighted Average Cost of Capital 

WICET Wiggins Island Coal Export Terminal 



 
 

  

 

31506931  QRC Submission page 1 
 

Appendix 1 

Key items – QRC response to Aurizon Network redraft July 
2014 – Access Holder Access Agreement 

The table below identifies the reasoning for particular key aspects of the QRC response 
to the Aurizon Network 2014 redraft of the Access Holder Access Agreement (AHAA). 
The table does not seek to limit the QRC’s mark-up to the Aurizon Network 2014 redraft 
of the AHAA.  

No
.  

Issue Clause Reasoning for QRC response to Aurizon Network 
redraft 2014 - Access Holder Access Agreement 

1  Consequential 
Loss 

1.1 The QRC does not agree with Aurizon Network’s 
position and maintains that the corresponding definition 
in the UT3 SAAs is not to be preferred. There is no 
settled meaning at law of ‘special’, ‘indirect’, 
‘consequential’ or ‘special’ loss. Please refer to the 
associated Journal of Contract Law article ‘Exclusion of 
Liability for Consequential Loss’ by JW Carter in support 
of this at Appendix 2.  

2  Operation of Ad 
Hoc Train 
Services  

3.3(b) The QRC does not consider that the process for 
rescheduling a train service (including Ad Hoc Train 
Services) is adequately provided for in the Network 
Management Principles (despite Aurizon Network’s 
position). 

The QRC has previously raised concerns as to why 
Aurizon Network is not obliged to make the infrastructure 
available and to use reasonable endeavours to 
reschedule contracted Train Services for Ad Hoc Train 
Services – the QRC continues to hold these concerns.  

The QRC cannot accept Aurizon Network’s exclusion of 
liability.  

3  Security 6 The QRC maintains that the Access Holder ceasing to 
have an Acceptable Credit Rating should merely be a 
factor Aurizon Network can consider when determining if 
an Access Holder is required to provide Security rather 
than an arbitrary trigger for the provision of Security.  

The QRC cannot accept the inclusion of this arbitrary 
trigger.   

4  Commenceme
nt of Train 
Services 

7.2 The QRC considers that Aurizon Network should be 
required to give the notice under clause 7.2(c)(ii) in 
accordance with that clause to ensure that Aurizon 
Network complies with the specific requirements 
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associated with the giving of that notice.  

As termination is a consequence of the End User failing 
to comply with clause 7.2(a) after receiving a notice from 
Aurizon Network, the QRC maintains that it is 
appropriate for Aurizon Network to provide written notice 
to the End User to effect a termination of the Agreement. 

5  Supply Chain 
Rights 

7.4 The QRC considers that as amended by Aurizon 
Network, the Supply Chain Rights provisions are still 
overly prescriptive and onerous, potentially placing the 
End User in an untenable position.  

The QRC maintains that to achieve a commercially 
viable position, the End User should have the ability to 
demonstrate that it holds or has a reasonable likelihood 
of obtaining the Supply Chain Rights, as opposed to 
being required to use reasonable endeavours to hold or 
have the benefit of the Supply Chain Rights.  

The QRC maintains that the AHAA should not be 
amended where the End User removes a nominated 
Operator but there is an additional existing Operator 
appointed for that Train Service Type.  

6  Use of 
Regenerative 
Brakes and 
Power  

7.5 The QRC would like to better understand the necessity 
for this provision. 

7  Resumption 
Notice 

8.4 The QRC considers that the Resumed Access Rights for 
the relevant Train Service Type which cease to form 
Access Rights should not be used for the purpose of 
calculating TOP Charges, as clause 8.4 contemplates 
Aurizon Network having a reasonable expectation of a 
sustained alternative demand for, or, receiving a 
commercial benefit in relation to the Resumed Access 
Rights.  

8  Dispute 8.5 The QRC has again amended the time period for notice 
of a dispute to 20 Business Days as the QRC does not 
consider that 10 Business Days is sufficient time to 
consider whether to dispute a resumption of Access 
Rights.   

9  Reduction of 
Conditional 
Access Rights 
due to Capacity 
Shortfall 

9 The QRC maintains that the time to determine whether a 
Capacity Shortfall exists must be no longer than 6 
months.  

The QRC maintains that in circumstances where the 
Conditional Access Rights are reduced due to a 
Capacity Shortfall caused by an act or omission of 
Aurizon Network, Aurizon Network will be deemed to be 
in breach of the agreement. Conditional Access Rights 
should not be reduced where the Capacity Shortfall is 
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caused by an act or omission of Aurizon Network.  

Accordingly, the QRC considers that Aurizon Network 
should be required to identify and include in the Capacity 
Assessment Notice, the reason for the Capacity Shortfall 
and that disputes should be able to be raised in relation 
to the reasons for the Capacity Shortfall.  

10  Relinquishment 
of Access 
Rights 

13 The QRC maintains that for efficiency purposes, Aurizon 
Network should be obliged to notify the End User if 
Aurizon Network identifies an opportunity to enter into an 
Access Agreement that would result in the lessening of 
the End User’s Relinquishment Fee and to not 
unreasonably delay the negotiation (and execution) of 
that Access Agreement.  

The QRC maintains that Aurizon Network should be 
required to provide written reasons for assumptions 
made in relation to determining the Relinquishment Fee 
rather than merely having to notify the End User of the 
assumptions Aurizon Network made. 

The QRC does not consider that an Expert should be 
required to make reasonable assumptions that Aurizon 
Network was entitled to make in calculating the 
Relinquishment Fee. If the Expert were to be required to 
make the same assumptions Aurizon Network was 
entitled to make, the intrinsic impartiality associated with 
the Expert may be undermined. 

11  Reduction 
Factor 

15 The QRC maintains that Aurizon Network’s assumptions 
in respect of the Reduction Factor must be reasonable.  

For clarity, the QRC has amended clause 13.3(e) to 
provide that the End User may dispute any component 
of the Relinquishment Fee (such as the Reduction 
Factor).  

12  Train Control 
rights and 
obligations – 
Aurizon 
Network 

17.2 The QRC maintains that Aurizon Network should be 
obliged to act in good faith in the situations listed in 
clause 17.2(b).  

13  Removal at the 
end of 
Authorised 
Parking 

17.5 The QRC considers that 24 rather than 12 hours is a 
more appropriate time period to mobilise the removal of 
a Train or Rollingstock where Aurizon Network has not 
otherwise specified the expiry of a permitted period. 
Further, this time period should run from the point at 
which the End User receives written notice from Aurizon 
Network requiring the removal of the Train or 
Rollingstock.  

The QRC has subjected Aurizon Network’s ability to take 
action to remove a Train or Rollingstock to an obligation 
for Aurizon Network to first use reasonable efforts to 
negotiate the removal of the Train or Rollingstock within 
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a further 2 hour period. 

The action Aurizon Network may take to remove the 
Train or Rollingstock should be reasonable. 

The End User should be required to pay the reasonable 
costs incurred in Aurizon Network removing the Train or 
Rollingstock within 10 Business Days of receiving a 
demand for consistency with other payment provisions.  

14  Compliance – 
Non-
compliance by 
the End User 
and / or 
Operator with 
Train Service 
Description 

18.2 The QRC maintains changes to the Access Rates 
should only compensate Aurizon Network for reasonable 
increases in costs or risk or for direct increases in 
utilisation of the Capacity. 

15  Compliance 
with Aurizon 
Network’s 
Accreditation 

18.6 The QRC maintains that Aurizon Network should not 
avoid liability for breaching the agreement where the 
breach is caused by its own negligence or a breach of 
the Accreditation.  

The QRC maintains that the accreditation provisions 
place considerable onus on the End User to interpret 
and be aware of the terms and conditions of Aurizon 
Network’s Accreditation. The QRC maintains it is 
reasonable for this obligation to be limited to the extent 
the terms and conditions have been notified to the End 
User.  

16  Approval of 
amendments to 
Operating Plan 

19.2(d) Where the Operating Plan ceases to be consistent as 
required, the QRC considers Aurizon Network should be 
required to notify the End User of this inconsistency in 
addition to notifying the Operator, as the End User is 
required to cause the Operator to amend the Operating 
Plan to address the inconsistency.  

17  Alterations to 
Train Services 
by Operator / 
Aurizon 
Network  

20.2 and 
20.3 

The QRC does not agree that the process for 
rescheduling a train service is adequately provided for in 
the Network Management Principles. Accordingly, the 
QRC has reinstated the provisions reflected in the 
QRC’s previous mark-up.  

18  Notification  20.5 The QRC does not accept that Aurizon Network is 
unable to notify multiple End Users / Operators at the 
same time when Aurizon Network becomes aware of the 
occurrence of a relevant event. The QRC considers this 
should be within the capabilities of Aurizon Network.  

19  Variation to 
Access Charge 

21.12 The QRC maintains that variations should only be made 
as a result of reasonable and proper increases to costs. 
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Rates The QRC does not consider that variations should be 
made as a result of an increase to risk. The QRC 
maintains an increased utilisation of the Capacity should 
not be a basis for varying the Access Charge Rates.  

For transparency, the QRC maintains that Aurizon 
Network must provide the End User with information 
reasonably required to verify a cost claimed under this 
clause.   

20  Amendments to 
System Wide 
Requirements 

22 The QRC maintains the position outlined in the most 
recent response mark up. The QRC places particular 
importance on Aurizon Network being required to: 

 notify the End User of any Discretionary System 
Amendment irrespective of whether it will 
fundamentally frustrate the Operator’s operations of 
Train Services over a sustained period; and 

 fund the costs of the parties where an amendment is 
required due to conduct attributable to Aurizon 
Network.  

21  Review of 
Performance 
Levels 

24.3 The QRC maintains it is appropriate that the Parties be 
permitted to refer disputes regarding variations to 
Performance Levels to an Expert for determination.  

22  Maintenance of 
the Nominated 
Network 

25.2 The QRC acknowledges that Aurizon Network is obliged 
to maintain the Network so that it is suitable for operation 
and is therefore well placed to determine what 
Operational Constraints are necessary, however 
considers that Aurizon Network should be held to a 
reasonable standard when imposing Operational 
Constraints given the potential impacts on Access 
Holders.  

23  Incident 
management – 
management of 
incident 
response 

26.6 The QRC considers the new indemnity given by the End 
User in favour of Aurizon Network to be unreasonable 
and has deleted this accordingly. 

24  Incident 
management – 
management of 
Environmental 
Incidents 

26.8 The QRC considers that Aurizon Network should be 
required to provide a complete copy or details (as 
applicable) of the direction, notice or order given by the 
Environmental Regulator considering the End User is 
responsible for implementing the actions required by the 
Environmental Regulator.  

25  Qualifications 
of End User’s 
Staff 

28.2 The QRC maintains the scope of Required Information 
incorporated by Aurizon Network is too broad. The QRC 
considers the provision of details should be limited to 
position titles and if reasonably required, the names of 
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the End User’s Staff engaged in Safety Related Work.  

The QRC maintains that Safety Related Work may be 
performed by any of the End User’s Staff who satisfy the 
requirements of clause 28.2.  

26  Interface 
representative 

29.8 The QRC maintains that the requirement for an interface 
representative should be mutual. The QRC has also 
incorporated a reciprocal right for the End User to, acting 
reasonably, cause Aurizon Network to nominate a 
different representative of Aurizon Network where the 
End User is not satisfied with the performance of an 
Aurizon Network Interface Representative.   

27  Disclosure of 
insurance 
policies 

31.3 The QRC maintains that the End User has no obligation 
to ensure that the Operator provides evidence of its 
insurance policies to Aurizon Network.  

28  Determination 
of liability and 
loss adjustment 

34 The QRC notes Aurizon Network’s response on the 
claim threshold, however the QRC maintains that the 
claim threshold should be reduced to $100,000 for 
consistency with clause 33.2. Accordingly, for 
consistency the maximum claim amount where the loss 
adjuster’s decision is final has been reduced to 
$100,000.  

The QRC maintains the 5 year period proposed by 
Aurizon Network with respect to the loss adjustor’s 
former employment is unacceptable and that 8 years is a 
more appropriate timeframe.  

29  Intellectual 
property and 
permitted use 
of Confidential 
Information 

43 The QRC is opposed to the new obligation incorporated 
by Aurizon Network which provides that the End User 
grants, and must ensure the Operator grants, a broad 
licence to Aurizon Network allowing Aurizon Network to 
use, modify and reproduce the Confidential Information 
for particular purposes. Accordingly, the QRC has 
deleted this obligation.  

30  Suspension 
Event / 
Termination 
Events 

Schedule 9 The QRC maintains its previous position in relation to 
the suspension and termination events listed in 
Schedule 9 and cannot accept Aurizon Network’s 
position.   
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Appendix 2 

JW Carter article 
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